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My focus today is on the intersection between the rights of persons with disabilities, the rights of parents and the rights of the child, and more specifically my focus is on the point at which these intersect within the child welfare/protection sphere. 



Encounters with the child protection system are a common feature of the lives of parents with intellectual disabilities – who are a major focus of my research.  In a very recent analysis of the CIS core data, we found that one in ten investigations involve these parents (but almost one in five cases involving babies), and more than one in four cases that result in child welfare court action and probable placement involve these parents (but almost 40% of those involving young children 0-5 years). 



In a nutshell – I want to argue that:

The child protection system and process is based on (at least) two culturally embedded, but flawed assumptions.  One is that we live in a world of independent individuals – as opposed to a world of relationships. And the other flawed assumption is that the need and best interests of the child are matters of fact rather than matters of interpretation.  



I want to argue for a different vision of the child welfare system – one that is based on a ‘social-relational approach’ to rights, of the kind applied in Aboriginal or First Nations contexts, [that is, an approach where rights are situated within a web of social relationships]. And I want to argue that determining, firstly whether parents have abrogated their parental responsibility, and secondly, determining what a child needs or what is in their best interests, is an interpretive process that necessitates discourse. 



In essence – I want to marry Carol Gilligan’s ‘ethics of care’ with the discourse ethics of Jurgen Habermas. 
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UN Convention on the Rights of
Persons with Disabilities (2006)

affirms the right of persons with
disabilities to marry and found a family
(Article 23)

requires states parties to

“take effective action and appropriate
measures to eliminate discrimination against
persons with disabilities in all matters relating
to marriage, family, parenthood and
relationships...” (Article 23 (1)), and

“...render appropriate assistance to persons
with disabilities in the performance of their
child-rearing responsibilities.” (Article 23 (2)).
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 \WWhat about the children?
e Are such concerns ‘valid’?

e \Where do these concerns
emanate from?
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However, the right to marry and found a family remains controversial, particularly when it comes to person with intellectual disabilities. Intellectual disability and parenting are terms that do not come together easily.  The question I get is ‘what about the children?’ Is anyone thinking about the child? ……



Are such concerns ‘valid’?  I think we can address this quite quickly.   

Research about parents and parenting with ID goes back several decades.  And by the 1980’s the question of competence had more or less been settled. Study after study showed that persons with intellectual disabilities are diverse with respect to parenting competence. There is no monotonic relationship between parent IQ and the quality of caregiving.  Put simply, some struggle, but many succeed.  

There is less research on outcomes for children. But the available research again reveals diversity: there is clearly increased risk of poor developmental outcomes, but most keep pace with their peers. The general conclusion seems to be that parental intellectual disability is just one of many interacting risk factors.  

The salience of parental intelligence as a risk factor or predictor of child outcomes varies depending on the circumstances.  If the parent was maltreated in their own upbringing, if they suffer mental illness, if they are socially isolated and financially stressed, and/or if they live in crowded housing in a toxic neighbourhood or community, if they have a large number of children or children with challenging temperaments or special needs, then, under such circumstances, parental intellectual disability per se may become a more potent predictor of child outcomes. [of course even under such tough conditions – conditions that would make parenting tough for anyone – many parents with ID manage to provide a socially acceptable level of care].  



The research is summarized in a recent a position paper prepared by the IASSID SIRG on parenting and published in JARID. 



Where do these concerns emanate from?  
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e Cultural injustice
— Disrespect
— Non-recognition

o Culturally ‘hegemonic’ discourse
on parental responsibility

e Culturally pervasive ‘risk
adversity’ (particularly with
respect to children, ‘bubble
wrap’ generation)
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Three cultural factors.  

Cultural injustice (two faces): Nancy Fraser (1997, p. 14) explains that this kind of injustice is “rooted in social patterns of representation, interpretation and communication”. For parents with cognitive impairments this cultural injustice has at least two faces.

	- Disrespect: One expression of cultural injustice is ‘disrespect’. Historically, persons with cognitive impairments have been ‘disrespected’ as lesser or less than human, and even today, pejorative stereotypes are pervasive. Intellectual disability may be regarded as a pitiable condition, and persons with cognitive impairments are thought of as eternal children… When people are thought to remain permanently immature it is unlikely that they will be thought capable of rearing a dependent child. 

	- Non-recognition: Another expression of the cultural injustice affecting parents with cognitive impairments, and by extension their children, is ‘non-recognition’. Non-recognition, firstly of the parenting potential of persons with cognitive impairments, and secondly, of their unique support and learning needs. In some places, non-recognition has resulted in discriminatory policies. For example, many parents with cognitive impairments will succeed with intermittent support over the long term to manage predictable and unpredictable events, but services may only be offered on a short-term basis. [when appropriate support is not available, concerns for the child may be quite valid!] 



Culturally ‘hegemonic’ discourse on parenting & parental responsibility (mothers and mothering)

Firstly in our society we have tended to see parenting as women’s business and relegated women and parenting to ‘the private’ sphere of the family.  And in this context, when we think about parenting, we ‘naturally’ (not natural at all) tend to think of the things that parents (rather mothers) do in caring for and raising their children.  [Notably, the dominant child protection assessment model is focused on determining whether a parent (mother) is suitable, and whether a child is at risk from parents (mother), and in child welfare court matters the test or rule of thumb that is typically employed is whether the parent can ‘stand-alone’.]  

However, this way of thinking really excludes consideration of the many people and institutions who are involving in and influence the development and wellbeing of children. (parenting is a social activity not a solo activity). If we take a child–centered and relational approach, and define parenting as the activities involved in meeting a child’s basic needs for preservation, nurturance and socialization,… then we can begin to appreciate how a range of different people and institutions, including but not limited to the child’s parents, are involved in parenting a child. Parental responsibility is shared. 



Culturally pervasive ‘risk adversity’ -  we live in a risk society – and risk adversity (particularly with respect to children)– is rife.  


Eanicy axp Disspiuiry Sruiss Rights discourse

 Individualizing
e Attenuating parent-child &
strengthening child-state link

e Supporting adversarial child
protection framework/process

 ‘Naturalizing’ child removal
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The tendency to focus on the individual parent – and individual child – may be reinforced by rights discourse…  I am not sure that Rights discourse is necessarily individualizing. It may be that it is individualizing only because interpreted from a particular frame of reference.  



Historically, through rights discourse, parents and children are re-cast as individuals with unique and potentially conflicting interests (Kline 1993). The strong link between parent and child became attenuated; the relatively weaker link between child and state strengthened (McGillivray 1992, Smith 1991). This conceptual segregation of parent and child laid the groundwork for, or at least reinforces, an adversarial child protection system in which two parties (with potentially conflicting interests) require separate representation. The state in the guise of the statutory child protection authority could then claim to act in the child's best interests against the parents now constructed as adversaries. Once 'thinking' about children as separate from their parents is legitimated, their physical separation is no longer contentious. Indeed, removing children from their parents becomes a natural, necessary and legitimate response when the interests of these two parties are (or seem to be) at odds (Kline 1993). 
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Irving N., Dawn, N., & Sandra N
V.
Rhode Island Dept. of Children,
Youth, and Families

“a termination-of-parental-rights proceeding
does not constitute the sort of service,
program or activity that would be governed
by the dictates of the ADA” (i.e. dictate of
equal, non-discriminatory treatment)

“[Such] proceedings are held for the benefit
of the child, not the parent. Therefore, the
ADA is inapplicable when used as a defense
by the parent(s) In proceedings such as here
under review”.

— US Supreme court decision rejecting the
petition for a writ of certiorari...
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Do certain provisions of the ADA apply to proceedings in parental rights?
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& » world comprised of
relationships rather than of
people standing alone

« Emphasis on prevention and
preservation

e Strengthening rather than
disrupting parent-child
relationship

« Communicative rather than
adversarial process
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Seeing a world comprised of relationships (sustaining connection) rather than of people standing alone (separation): Situating legal rights within web of social relationships…recognition of interdependence rather than assumption of independence



 What might the implications be?

Emphasis on prevention and preservation of relationships – dollars directed at supporting rather than policing families. 

Emphasis on cooperation rather than contestation:  Carol Gilligan – “actors in the dillemma arrayed not as opponents in a contest of rights, but as members of a network of relationships on whose continuation they all depend”
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'ame © Inviolable Children’s rights
il - conditional Parent’s rights
A e paramountcy principle: the best
A" 9 interests of the child

g4 » principle of the primary

iSes importance of the family to the
child
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I want to move on here to my second point/argument.  And the starting point is thinking about the intersection or relationship between parents and children’s rights.  

Do parents have fundamental rights?  I don’t mean as persons, but rather, in relation to their parental role or status? There is considerable debate over this in the literature, but the general consensus would seem to be that children have fundamental or inviolable rights, but parents do not.  Parents have conditional rights or rather, responsibilities! That is, they have rights only in so far as they do not interfere with the child’s rights, promote the child’s best interests and/or in the very least, do not cause the child any harm. 

Most child protection legislation in high income countries enshrines the guiding principles of CROC including the paramountcy principle – best interests of the child, and the principle of the primary importance of the family (i.e. removal is a last resort). 
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e The ‘right’ outcome Is necessarily the
result of a genuine ‘discourse’ oriented to
‘understanding’

e What are the conditions necessary for a
just discourse?
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There are however differences of opinion about where lines are drawn, i.e. what the threshold should be? What constitutes neglect or abuse? what is in the child’s best interests and so on…? ‘Thick and thin needs’… In child protection we are usually talking about ‘thin needs’ – open to interpretation…  cases involving cruel and uncaring parents are rare, threre is rarely evidence of harm, most cases are about the perceived risk of harm…ambiguous/uncertain … 

The child protection process is driven by an instrumental/strategic reasoning/action. The assumption is that abuse or neglect and what a child needs is a matter of fact (measurable, equally apparent to all) rather than a matter of interpretation.  The assumption is evident in practices (technical solutions: Risk assessment systems, perceived ‘expert’ opinion ‘testing’ etc) and the expectation and demand for parent compliance. It follows firstly, that ‘insight’ is equated with accepting as valid the concerns of the authority, and secondly, that commitment to change by complying with the demands of the authority) is equated with commitment to the child. Yet in practice what constitutes abuse and neglect and what constitutes the child’s best interests is open to frequently conflicting interpretations. The best interests of the child cannot be ascertained scientifically, for example, by strategically administering a regime of assessments. 

And the process itself is adversarial, a contest, driven in part by system imperatives (deals to avoid resource intensive hearings) rather than consideration of what is in the child’s best interests… parents must play the game to have any hope …

There is a misfit between the prevailing rationality (instrumental) and the task at hand.  We cannot apply scientistic methods to resolve what is in essence an interpretive challenge. We need communicative action, that is action oriented to understanding to ultimately determine what is in a child best interests.  
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1. that all persons affected by the outcome and capable of speech
and action can freely participate in the process of argumentation—
the principle of universal moral respect (Benhabib, 1990);

2. that participants have an equal right to introduce and question
claims, to put forward reasons, to express needs, interests, desires
and so on—the principle of egalitarian reciprocity (Benhabib,
1990);

3. that no participant be prevented from exercising their right to, and
of, participation—the principle of non-coercion (Owen, 1996);

4. that participants be open to the other, to listen to and empathise
with each other—ideal role taking (Flyvbjerg, 1998);

5. that participants openly explain their goals and intentions, and in
this connection desist from strategic action—transparency
(Flyvbjerg, 1998).
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