chapter five

<CHAP NUM="5" ID="C005"><READ><TTL></NUM>The Body: Reproduction and Femininity</TTL>
<PARA>Feminist critics have revealed how the mind/body dualism is gendered and how women’s subordination is linked with the reduction of women to “the body.” As Susan Bordo (1993, p. 17) writes, “ . . . for women, associated with the body and confined largely to a life centered on the body (both the beautification of one’s own body and the reproduction care and maintenance of the bodies of others), culture’s grip on the body is a constant intimate fact of everyday life.” The readings in this chapter represent a range of recent Canadian writings confronting dominant constructions of the female body, focused on two critical themes: the struggle for reproductive control and the struggle against normalizing standards of femininity. Following from the concerns guiding this reader, contributions in this chapter interrogate the body with careful attention to differences of race, class, ability and sexuality. Moving away from the essentialist arguments that dominated second wave feminist analyses of reproductive control and normative femininity, these readings both broaden the agenda and engage in new complexities.</PARA>
<H1>Abortion</H1>
<PARA>The demand for bodily agency has been clearly expressed in Canadian women’s continued struggles over abortion. The struggle to decriminalize abortion and to ensure women’s control over fertility was central to the politics of second wave Canadian feminism. The first two readings in this section highlight the incompleteness of this struggle and the need for continued vigilance. The Canadian Supreme Court’s decision in R. v. Morgentaler (1988) is popularly understood as a watershed victory in the long battle for reproductive control. For many students in today’s Women’s Studies classrooms, the struggle for abortion “rights” is viewed historically, as a battle already won. Yet as both <E1>Sheilah Martin (“Abortion Litigation”)</E1> and the <E1>Canadian Abortion Rights Action League (CARAL) (“A Special Report to Celebrate the 15th Anniversary of the Decriminalization of Abortion: Protecting Abortion Rights in Canada”)</E1> emphasize, Canadian women’s access to abortion remains severely circumscribed.</PARA>
<PARA>The Morgentaler decision struck down Criminal Code restrictions on abortion as a violation of women’s Charter rights to “security of the person.” Until 1988, abortion was criminalized in Canada unless numerous conditions could be met, including determination by a hospital-based “therapeutic abortion committee” that continuation of a pregnancy would endanger a woman’s “life” or “health.” In removing these obstacles and effectively decriminalizing abortion, the Morgentaler decision was indeed an important symbolic victory and, as Martin contends, a step towards enhanced reproductive control. Yet at the same time the decision was both limited and ambiguous. The thrust of Martin’s contribution is to underline the insufficiency of litigation as a strategy and to highlight the ambiguities of Morgentaler that necessitate ongoing struggles to ensure that women enjoy “the full plenitude of Charter rights in the reproductive context.” Only one deciding judge, Bertha Wilson J., contextualized abortion in relation to women’s circumstances and their bodies, situating reproductive control as integral to women’s right to self-determination. As Martin demonstrates, the Supreme Court decision as a whole rested on a much narrower procedural conception of fundamental justice, failing to establish a positive right to abortion. The Court also failed to address the legal status of the fetus, giving rise to further legal struggles around “fetal rights” and to efforts by men to obtain court-order injunctions to prevent women from having abortions. Finally and crucially, the failure to establish a positive right to abortion has led to a series of restrictive provincial funding practices around abortion.</PARA>
<PARA>The wide chasm between decriminalization and access is starkly underscored by CARAL’s report, “Protecting Abortion Rights in Canada.” Despite decriminalization, abortion is still difficult or impossible to obtain in some provinces and many rural areas and the “right to life movement” has increased its surveillance of doctors performing abortions. Undertaken on the 15th anniversary of Morgentaler decision, the CARAL study canvassed the availability of abortion services in Canada. Included here is a brief section of the comprehensive study with the startling finding that only 17.8% of hospitals provide abortion services. As CARAL documents, each year more and more Canadian women seek abortion services from an ever-shrinking number of hospitals prepared to treat them, resulting in long waiting lists, the need to travel long distances and unnecessary costs. CARAL’s conclusions highlight class-based inequities—low-income women who live in provinces and regions lacking hospital services and who are unable to pay private clinic and/or travel costs face extreme barriers in accessing abortion. The report demands decisive action from federal and provincial governments to ensure public provision and cross-Canada access to abortion. Just as importantly, however, the CARAL study functions as a call to Canadian feminists to continue in broad-based struggles for women’s reproductive control, working towards the goal of equitable, public provision of abortion services.</PARA>
<PARA>If the feminist contributions to reproductive control included in this section underline the incompleteness of past strategies, so too do they interrogate crucial questions of differences among women. Recent feminist scholarship has revealed the racist, ableist and classist assumptions informing past struggles for reproductive control. It may well be that achieving decriminalization has allowed feminists to grapple with the deep tensions and complexities that mark the politics of reproduction. In the section on abortion taken from <E1>Susan Wendell</E1>’s important book The Rejected Body (<E1>“Abortion”</E1>), we encounter the challenging ethical and moral questions raised by feminist disability analyses of reproductive control. As Wendell contends, feminist disability perspectives “have deepened the debates on the morality and politics of abortion by questioning the consequences of reproductive technologies and abortion policies for everyone with a disability.” Wendell draws our attention to the consequences of developments in genetic and prenatal screening. Through the normalizing practices of contemporary reproductive technologies, some women are discouraged from becoming pregnant at all, while others are encouraged to terminate their pregnancies. Feminist disability theorists acknowledge that, under current conditions, the care of others is both privatized and deeply gendered; for this reason, many support women’s right not to give birth to a fetus with a disability. At the same time, however, Wendell critiques the eugenic implications of reproductive screening and the devaluation of people with disabilities that results.</PARA>
<H1>Reproductive Technologies</H1>
<PARA>As Wendell’s discussion of reproductive screening suggests, the complex questions raised by the development of “new reproductive technologies” require careful deliberation. <E1>Vanaja Dhruvarajan (“Feminism, Reproduction, and Reproductive Technologies”)</E1> reconsiders the feminist debate about reproductive technologies in relation to the goal of reproductive freedom. Whereas second wave activism focused on abortion rights and contraception and the choice not to reproduce, more recent scholarship and activism has shifted the terms of debate towards the broader concept of reproductive freedom (Petchesky, 1990). Reproductive freedom includes access to pre- and post-natal care, the ability to manage pregnancy and birth, and access to safe and publicly funded reproductive technologies. In a demographic context in which more Canadian women are delaying childbearing and increasing numbers are pursuing motherhood outside of traditional heterosexual relationships, the struggle to reproduce and access to assisted reproductive techniques assume increasing importance.</PARA>
<PARA>Dhruvarajan analyzes the challenges faced by feminists as they confront the misuses of reproductive technologies in the context of profit-driven Western democracies. Many liberal feminists have cautiously embraced new reproductive technologies as a potential means of increasing women’s choices. By contrast, as many radical feminists emphasize, the development and marketing of reproductive technologies has engendered a pro-natalist discourse in the Western world in which privileged women are pressured to do everything possible to reproduce, while Third World women are rendered guinea pigs for new products and subjected to population control regimes (Corea, 1985; Mies and Shiva, 1993). Some feminist scholars have even gone so far as to suggest that reproductive technology, defined by male priorities and medicalized discourse, is but a “male counter-attack” by the “technodocs” (Corea, 1985; Diamond, 1990). While attentive to the eugenic implications of profit-driven new reproductive technologies dividing women globally and judging some women inadequate for reproduction on the basis of race, class and sexuality, Dhruvarajan seeks to map a “pragmatic” third position in the feminist debate about reproductive technologies. She argues that feminists must engage in the politics of reproduction to ensure political regulation, ethical guidelines and institutional control of reproductive technologies.</PARA>
<H1>Pre-Natal Coercion and the Legal Regulation of Pregnancy</H1>
<PARA>Concerns about eugenics, the freedom to reproduce and the necessity of constructing carefully contextualized feminist perspectives on reproductive control crystallize in <E1>Brettel Dawson’s (“First Person Familiar: Judicial Intervention in Pregnancy, Again: G. (D.F.)”)</E1> analysis of the troubling case of G.(D.F.). In this case, a pregnant, drug-addicted Native woman was detained in a residential treatment program in order to “protect” her fetus. As Dawson emphasizes, when fetuses are viewed as separable from the wombs of pregnant women and when the maternal-fetal relationship is conceptualized as antagonistic, there is wide scope for intrusion into the lives of pregnant women. And yet as G.(D.F.) underlines, not all women are equally vulnerable to prenatal coercion. This case parallels recent trends in the U.S., where poor, black women have been disproportionately targeted for court-ordered pre-natal interventions and have been increasingly subjected to criminal sanctions for behaviours judged as “harmful” to the fetus. Echoing Kline’s (see chapter 3) arguments about the racial and class specificity of “good mothering” and the devaluation of Aboriginal woman through this standard, prenatal coercion could be seen as a new phase of control over Aboriginal mothering.</PARA>
<PARA>Although the Canadian Supreme Court overturned the original order in G.(D.F.) and argued that the law does not recognize the fetus as a rights-bearing legal person, the decision failed to displace the normalizing discourse of “woman as fetal incubator” and effaced the crucial racialized dimensions of this case. Moreover, as Dawson contends, G.(D.F.) illustrates the conceptual limitations of a legal framework based on separation that is incapable of encompassing the experience of pregnant embodiment.</PARA>
<H1>The Construction of Femininity and the Body</H1>
<PARA>The final three contributions to this section shift our attention to cultural constructions of femininity through the idealization, objectification and demands for control of the female body. Earlier feminist interrogations of “beauty norms” conceptualized the female body as a socially shaped and colonized territory, contained and controlled by dominant ideologies that were imposed externally by men (Dworkin, 1974). Such a perspective ignores how multiple power relations, including racism and ableism, are inscribed on the female body. Furthermore, in constructing women as passive victims of male dominance, this approach obscures how normative standards of femininity are not only externally imposed but sustained through women’s self-surveillance (Bordo, 1993, p. 27; Bartky, 1990, p. 65). It is for this reason that many contemporary analysts have embraced an approach attentive to construction of femininity through “disciplinary practices.” As described by Wendell (“The Flight from the Rejected Body”) such disciplinary practices, “ . . . [including], among other things, dieting, exercise, control of facial expression and careful constraint of movements, removal of body hair, application of skin-care preparations, hairdressing, and the ‘correct’ application of cosmetics, are not forced upon anyone in particular (indeed, they are often self-imposed, although there are also several external sanctions)[;] they appear to be natural or voluntary while they wield tremendous power in women’s lives.”</PARA>
<PARA><E1>Carla Rice (“Between Body and Culture: Beauty, Ability, and Growing Up Female”)</E1> analyzes young women’s relationship to these disciplinary practices, exploring the challenges that diverse groups of women face concerning their developing bodies as they grow up female. Rice identifies the period between childhood and adulthood as a time of intense pressure, during which young women face the greatest internal challenges to their body images. The educational and medical systems and the media reinforce socializing practices concerning weight and beauty, and, as Rice documents, many young women internalize destructive images regarding their bodies. This results in (among other disturbing trends) a preoccupation with thinness and an epidemic of dieting. In addition, Rice illustrates how dominant standards of feminine appearance are racially specific, creating hierarchies based upon approximating a global beauty norm defined by fair skin and European features. The great strength of Rice’s contribution, however, is its demonstration of young women’s agency and of wide-ranging strategies for resisting dominant beauty ideals.</PARA>
<PARA><E1>Wendell (“The Flight from the Rejected Body”)</E1> interrogates normative standards of the body from a feminist disability perspective, charting the connections between disciplinary practices of femininity and disciplinary practices of bodily normality. Importantly, she situates the contemporary idealization of the body within forces of consumer capitalism; as she contends, profit drives the construction of an increasingly narrow bodily ideal, suppressing the enormous diversity of actual bodies. The ideal of the “normal body,” defined by strength, health, appearance and performance, rests on a devaluation of the “rejected body,” marked by illness or disability. Like Rice, Wendell is concerned with ways of resisting the disciplinary grip of cultural constructions of the body. She suggests that the creation of disability cultures and the revaluing of disabled bodies could provide sites of resistance. Crucially, Wendell cautions feminists about the exclusionary implications of celebrating strength and bodily control as a means of contesting dominant constructions of femininity. These feminist body ideals reinforce the devaluation of disability.</PARA>
<PARA>The theme of control and mastery of the body is also critically interrogated in the final contribution to this section (<E1>Darling-Wolf, “From Airbrushing to Liposuction: The Technological Reconstruction of the Female Body”</E1>). Fabienne Darling-Wolf identifies the belief that we can escape from the body and its natural processes as the central contemporary ideology of the body. Through science, medicine and media representations, actual female bodies are increasingly pathologized and reconfigured as raw material for technological interventions, ranging from exercise machines to plastic surgeries. Failure to submit to technological intervention is constructed as moral weakness. Darling-Wolf analyzes the role of technology in reinforcing racist and sexist ideologies, with consequences that are physically and psychologically damaging to most women. But, as she argues, while dominant ideologies of the body are powerful, we must not construct women as colonized or controlled by them.</PARA>
<PARA>Darling-Wolf’s emphasis on agency provides an appropriate conclusion to this chapter of the text. As she contends, feminists need to recognize the complex ways that women survive, resist and challenge culture’s grip on the body. Female bodies are not simply passive targets of regulation. Feminist re-appropriations of female bodies and explorations of embodiment can provide powerful resources for challenging both the regulation of reproduction and the disciplinary practices of femininity.</PARA></READ>
<READ><TTL>Abortion Litigation</TTL>
<AU>Sheilah L. Martin, QC</AU>
<ABA>Sheilah L. Martin is a Full Professor in the Faculty of Law at the University of Calgary. Her research interests are varied and she now publishes in the areas of constitutional law, health care, reproductive technologies and women in the law and legal profession. She was Dean of the Faculty between 1991–1996.</ABA>
<PARA>R. v. Morgentaler, Smoling et al.,<ENIND/>1 is the case that de-criminalized abortion and held that women have Charter rights in the abortion context. This instigated a significant shift in the focus of abortion litigation. Since Morgentaler, attempts to use the courts have included Borowski v. Canada,<ENIND/>2 which involved a claim by an antichoice activist that all abortions infringed the alleged Charter rights of fetuses, and cases where disgruntled ex-boyfriends tried to prevent women from having abortions by injunction, notably Daigle v. Tremblay.<ENIND/>3 In addition, much of the litigation in the 1990s focused on whether the provinces, which have the power to legislate in the area of health, can choose where an abortion can be performed or decide to uninsure abortions performed outside of hospitals. There have also been issues around safe access to abortion services and the requirements of third-party consents<ENIND/>4 . . . . </PARA>
<H1>The 1988 Supreme Court Decision in the Morgentaler Case</H1>
<PARA>In Morgentaler,<ENIND/>5 the Supreme Court of Canada struck down section 251 of the Criminal Code (C.C.)<ENIND/>6, the provision that had governed the availability of abortions since 1969. Section 251 made it a crime to perform or have an abortion at all stages of pregnancy but provided that “therapeutic” abortions were lawful, as long as numerous legally prescribed conditions were met. Under these conditions, a pregnant woman was obliged to apply to the “therapeutic abortion committee” of an “accredited or approved hospital,” and to prove that the continuation of the pregnancy would, or would be likely to, endanger her “life or health.” Section 251 authorized, but did not require, the establishment of therapeutic abortion committees across the country. Studies showed that section 251 operated to severely curtail access to abortion:<ENIND/>7 many hospitals did not have functioning committees, and for those that did, each committee imposed its own procedures and interpreted the term “life and health” in its own, often restrictive way. This meant that there were variable standards and procedures, with the result that women would be unsure whether they could obtain an abortion either in a particular hospital or at all.</PARA>
<PARA>Dr Henry Morgentaler and his associates operated outside this statutory system for many years, in more and more places. In so-called Morgentaler clinics, women could obtain abortions without first securing a certificate from the therapeutic abortion committee. For this reason, Dr Morgentaler was criminally prosecuted numerous times for acting outside section 251. Despite the fact that no jury in Canada has ever convicted him, he spent time in prison in Quebec for performing abortions. In 1975, Morgentaler first challenged the legality of section 251 on the basis that it infringed women’s rights under the Canadian Bill of Rights, but the Supreme Court upheld section 251 because of the limited nature of that legal document and the restricted rights it conferred.<ENIND/>8</PARA>
<PARA>Times had changed by 1984, when Dr Morgentaler was again charged criminally for performing abortions, this time in his Toronto clinic. From a legal perspective, the most significant change was that in 1982 the Canadian Charter of Rights and Freedoms had become the supreme law of Canada, and it was a powerful legal tool with expansively phrased protections for individual and group rights. Under its terms women were entitled, among others, to equality rights and the section 7 right to “life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice.” In 1988, a majority of the Supreme Court struck down section 251 C.C. because it offended a pregnant woman’s section 7 Charter rights, and in so doing the Court accepted many of the claims and arguments it had previously rejected in 1975. There were three different sets of judicial reasons supporting the majority’s conclusion, and there was also a dissenting judgment.</PARA>
<PARA>In the majority, two judges found that the purpose and operation of section 251 violated women’s physical integrity and psychological wellbeing protected under the section 7 “security of the person” interest.<ENIND/>9 Two other judges concluded that section 251 C.C. improperly infringed a pregnant woman’s “security of the person” because the criminal law restricted access to a medically necessary service.<ENIND/>10 Both of these judgments held that the therapeutic abortion committee system operated outside the procedural aspects of the principles of fundamental justice, and therefore breached section 7 of the Charter. The only woman on the panel, Madam Justice Wilson, asked “whether a pregnant woman can, as a constitutional matter, be compelled by law to carry the fetus to term”<ENIND/>11 and believed that, at a minimum, section 251 C.C. violated a pregnant woman’s physical and psychological security of the person. She went on to state that section 251 violated a pregnant woman’s right to “liberty” because it took a personal decision away from a woman and gave it to the therapeutic abortion committee at all stages of the pregnancy. It also infringed her “security of the person” because it treated her as a “passive recipient of a decision by others as to whether her body is to be used to nurture new life.”<ENIND/>12 She held that section 251 C.C. infringed women’s freedom of conscience and that the breach of section 2(a) of the Charter meant that there was non-compliance with the principles of fundamental justice. Section 251 C.C. breached section 2(a) because the state, in enacting this criminal law prohibition against abortion, was endorsing and enforcing “one conscientiously held view at the expense of another.”<ENIND/>13 It improperly treated a woman as a means to an end—the reproduction of successive generations—and not as an individual with the right to make essential private decisions in a free and democratic society.<ENIND/>14 In her judgment, the decision to have an abortion was thus protected as a matter of personal morality and individual conscience.</PARA>
<PARA>All five judges in the majority concluded that the criminal prohibition against abortion could not be upheld under section 1 of the Charter as “demonstrably justifiable in a free and democratic society,” but found that the federal government has a legitimate interest in protecting the fetus which may, under different legislation, justify the use of its criminal law power.<ENIND/>15 As a result, section 251 C.C. was declared of no force or effect, and the criminal charges against Dr Morgentaler and associates no longer had any basis in law and were quashed . . . . </PARA>
<H1>Contributions of the Morgentaler Case</H1>
<PARA>In my view, the 1988 Morgentaler decision made positive contributions to women both in relation to direct benefits and symbolic gains. The most direct and obvious benefits as a result of this case are that performing or having an abortion is no longer a criminal act,<ENIND/>16 the cumbersome therapeutic abortion committee structure is no longer needed, and abortions performed in Dr Morgentaler’s clinics are no longer criminalized.<ENIND/>17 The striking down of section 251 C.C. was dramatic, effective immediately, and changed the life circumstances of all women in Canada, regardless of their politics or personal preferences. If the main criterion for determining the contribution of legal reforms is the impact the changes make on the lives of women, Morgentaler represented a step towards meeting women’s material needs in relation to reproduction and abortion.<ENIND/>18 For women to enjoy the full plenitude of Charter rights in the reproductive context, there must be changes across the interrelated issues of control over sexuality, access to contraceptives and health care, an acceptance that abortion is a necessary and normal medical service, and the ability to manage pregnancy and deliver children according to the woman’s choice. For abortion to escape its gender-biased treatment, criminal prohibitions and special rules and obstacles constructed to restrict access must be removed,<ENIND/>19 as must barriers such as augmented requirements for a second opinion from another physician about the propriety of the procedure, additional consents from spouses or parents, limited rules, and harsh sanctions mandating where abortions can be performed. In addition to removing barriers, attention must be paid to the equitable, timely, safe, publicly funded provision of abortion services to women who need them because it is at the operational level that there is disparate treatment of the rich and poor, the young and old, the rural and urban.<ENIND/>20 In addition, international studies indicate that the toll on the life and health of women caused by illegal abortion does not significantly decline unless abortion services made lawful in theory are also made available in practice.</PARA>
<PARA>The Morgentaler case was the crucial first step in this process. The invalidation of the criminal law prohibition not only removed a significant barrier to its availability, it generated other indirect or less obvious benefits. Even if women who sought and obtained abortions were not prosecuted often under section 251 C.C., criminal abortion laws impacted directly on women’s lives. Criminalization restricted safe and timely access to abortion. The fear of criminal liability skewed the market and restricted supply and sent a clear message that abortion, as a medical procedure, was in a special category. The illegality of certain abortions therefore had a chilling effect on the acceptability and availability of lawful ones . . . . </PARA>
<PARA>The symbolic gains in Morgentaler are significant. Women are acknowledged as full rights bearers under the Charter. The high profile of constitutional cases, augmented by the attention of the media also serves an educative function, teaching, at a minimum, that women have constitutional rights, even while pregnant, and that law is a socially situated process.</PARA>
<PARA>Second, women are recognized as full rights bearers in the abortion context. This is of great importance because where women’s reproductive potential is in issue, some people have failed to see that sex equality was possible, or indeed even relevant. The supremacy of the Charter also means that constitutional cases such as Morgentaler may have large and lasting implications because the constitutional dimension will now become a critical aspect of any inquiry into abortion. Just as the enunciation of a woman’s right to an abortion in Roe v. Wade recast the abortion debate in the United States, the terms of the Morgentaler judgment will redefine the Canadian legal lexicon in such a way that women can insist that state action conform to constitutional standards. Women’s rights will therefore be used as a filter through which any state action which seeks to limit women’s control over their reproduction must now pass.</PARA>
<PARA>In addition, the distinctive women-sensitive approach taken by Madam Justice Bertha Wilson has not only added to our analysis and understanding of women and abortion, it has signalled a more general acceptance of gender-inclusive legal norms.</PARA>
<H1>Limitations on the Morgentaler Case</H1>
<PARA>Even with these direct benefits and symbolic gains, there are noteworthy limits to this decision that derive from the nature of litigation, the constraints of judicial reasoning, and the limited narratives of law . . . . </PARA>
<PARA>Sometimes it is hard to say what the judges actually agreed on. In Morgentaler there was not only a division of opinion between the majority who struck down the criminal prohibition and the minority seeking to uphold it, there were three separate set of reasons given by the majority judges. As the various judgments indicate, there was a significant divergence of opinion on important matters. In reaching the same conclusion by different means, there was little clear direction given to subsequent courts hearing abortion arguments.</PARA>
<PARA>. . . Although the Court accepted the section 7 arguments, even these were not fully explored or delineated. It was also contended that section 251 C.C. infringed a pregnant woman’s section 2(a) right to freedom of conscience, section 12 right not to be subjected to cruel and unusual treatment or punishment, and sex equality rights under sections 15 and 28 of the Charter. An equality analysis would have been especially welcome, and likely less abstract than the analysis of section 7 rights.<ENIND/>21 The failure to comment on all of the issues and arguments raised in the case may create a very narrow scope through which to view the issue of abortion unless people clearly understand that the Court’s decision(s) in Morgentaler represents the first Charter case on the constitutionality of a criminal abortion law and does not establish a complete code on women’s rights in the abortion context . . . . </PARA>
<PARA>Another consequence of the limited nature of judicial reasoning was that the Court did not comprehensively address the legal status of the fetus. The fact that section 251 C.C. no longer existed meant that by the time the Supreme Court heard Borowski’s claim that a fetus was an “everyone” with a right to life under section 7 of the Charter, there was no legal or factual context for Borowski’s arguments. The Court quite properly determined that the issue was moot and too abstract to be pursued by a private citizen, but because it never turned its attention to whether fetal rights even exist under the Charter there is some uncertainty, even though courts in Saskatchewan consistently rejected the subject of Borowski’s claims. That the Court did not address the legal status of the fetus nor when life begins will continue to have meaning in the areas of new reproductive technologies, such as frozen embryo ownership, medical research, and attempts by the state to control the behaviour of pregnant women.</PARA>
<PARA>Ambiguity and a lack of clarity and incompleteness may be harmful to future cases. For example, all judges in the majority concluded that the federal government has a legitimate interest in protecting the fetus that would justify the use of its criminal law powers but there was no agreement concerning the extent of that jurisdiction.<ENIND/>22 When Brian Mulroney’s Progressive Conservative federal government tried to reintroduce what it considered to be a clear Criminal Code prohibition on abortion in Bill C-43 in 1989 it apparently hoped constitutionally valid and politically acceptable legislation would result if it could invoke this jurisdiction and try to tailor new law to cure some of the procedural defects of section 251 C.C. specifically outlined by some of the justices in Morgentaler. Bill C-43, however, was built on the faulty premise that constitutional abortion legislation could be achieved simply by responding to the Court’s decision in Morgentaler, and was so remarkably similar to section 251 C.C. it was unlikely to pass constitutional muster . . . . </PARA>
<PARA>Another example that even a comprehensive treatment of the constitutional issues would still not resolve all legal issues around abortion is the case of Daigle v. Tremblay. It was one of a series of attempts by men to obtain court-ordered injunctions to stop women from having abortions after section 251 C.C. had been struck down. While certain claims were made during the currency of the criminal prohibition, these men argued that they had rights as the legal representative of the fetus, as a biological “father,” or under an alleged agreement that the parties had agreed to have a family. The injunction obtained by Jean Guy Tremblay against Chantal Daigle from the Quebec Superior Court was upheld by the Quebec Court of Appeal but set aside by the Supreme Court of Canada,<ENIND/>23 which unanimously held that ex-boyfriends and potential fathers have no right to veto the pregnant woman’s decision to terminate her pregnancy. The Supreme Court reiterated that rights vest at birth in Quebec law and common law,<ENIND/>24 and concluded that a fetus has no independent right to life. The Court rejected the claim that the potential father’s contribution to the act of conception gives him any legal right to any say in the management of the woman’s pregnancy because to do so would allow one person to effectively expropriate the reproductive services of another . . . . </PARA>
<PARA> . . . In this respect, the strong terms of the Supreme Court’s position provided much-needed guidance; the threat of legal action by a disgruntled ex-lover or husband no longer qualifies as a risk to be factored into the decision-making process of the many people and institutions that continue to control access to abortion . . . . </PARA>
<PARA>The litigation context permits rather limited narratives because it is rights based; the language of law does not always permit conversations about women, even when they are directly affected, because of its tendency to focus on what is winnable; and there are rules about evidence which outline how and who can say what. As a general matter, the fact that Charter-based litigation is essentially a discourse about “rights” places limits on the usefulness of a litigation strategy. The abstractness of rights often obscures the immediate reality of needs. While this dichotomy exists in most cases, it is particularly acute in a litigation paradigm and in relation to abortion, where timely access to free and competent services for those who need them is the ultimate goal. This may be particularly problematic considering that Charter remedies tend to operate in a piecemeal fashion and that only state action comes under review. For example, the federal government was the only level of state control over women’s reproduction that was directly affected by Morgentaler. A review of responses to the issue of abortion after the Morgentaler decision shows how provinces have used their powers in different ways and to serve different ends. While some provinces have used the range of regulatory options created by the absence of a criminal law to promote women’s reproductive health, other provinces have employed a variety of mechanisms to continue to restrict access to abortion. To the extent that new provincial regulations and policies operate as substitutes for legally defunct therapeutic abortion committees, they run the serious risk of duplicating their inadequacies, stigmatizing this medical procedure, impeding access to it, and creating administrative delays . . . . </PARA>
<PARA>In a series of cases, action has been taken against restrictive provincial funding practices for abortion. In a 1989 court action, Dr Morgentaler challenged the New Brunswick government’s policy of not reimbursing physicians who performed out-of-province abortions unless two physicians stated that the abortion was medically required and the procedure was rendered in an approved hospital.<ENIND/>25 Although Dr Morgentaler was successful, the usefulness of the decision for further court challenges in different circumstances may be limited because this case concerned the particular problems of a provincial “policy” for out-of-province abortions.<ENIND/>26 This case does not address whether these same criteria would be valid if applied to abortions performed in New Brunswick, or whether similar restrictions would be valid if they were imposed by changing the legislated definition of “entitled services,” and thereby transforming the impugned policy into law. But the case does illustrate a certain judicial willingness to question the funding decisions of provincial health regulators.</PARA>
<PARA>The Morgentaler-style abortion clinic was the target of legislation in Nova Scotia. In An Act to Restrict the Privatization of Medical Services,<ENIND/>27 the provincial government prescribed that certain procedures, including abortion, could not be lawfully provided in private clinics and attempted to justify its “hospital only” limitation on the grounds it promoted medical safety, prevented direct patient billing, and reduced the costly duplication of medical services. A person who performed abortions outside a hospital was guilty of a summary conviction offence with a penalty range between ten to fifty thousand dollars in fines.<ENIND/>28 In addition, such a person would not be reimbursed according to the provincial tariff for the medical service performed and could have been enjoined from committing further breaches.<ENIND/>29 This Act was successfully challenged on constitutional grounds.<ENIND/>30 Although Dr Morgentaler alleged that the Act was a thinly veiled attempt to restrict access to abortion in a manner inconsistent with women’s Charter rights,<ENIND/>31 and that private clinics provide a medically safe, economically efficient, and humane environment for abortion operations, the court focused on the issue of whether the Act was within provincial legislative competence. After reviewing the provisions of the Act, exploring its legislative history and noting the punitive character of the imposed fines, the court concluded that the Act was in pith and substance a matter of criminal law and therefore within an exclusively federal field. This decision was affirmed by the Nova Scotia Court of Appeal and ultimately by the Supreme Court of Canada.<ENIND/>32</PARA>
<PARA>A more recent case concerning the provinces and abortion funding involved the same actor, Henry Morgentaler. In Morgentaler v. P.E.I.,<ENIND/>33 the court considered a regulation (similar to that in B.C. Civil Liberties) de-insuring abortions unless they were performed in a hospital, and they were deemed necessary by a provincial agency or its medical advisory committee. The regulation was made by the agency and approved by the provincial cabinet. The court was asked to determine whether a therapeutic abortion is a basic health service. Rather than address this metaphysical (and political) question, however, the court merely noted that the Act considers basic health services to be “services rendered by physicians that are medically required.” Therefore, it held, a basic health service that is medically required is one which is performed by a physician. The court held that the regulation did not further any of the purposes of the parent legislation, and struck down the regulation.</PARA>
<PARA>Such cases may appear disappointing: the arguments look technical and do not clearly capture and convey the rich and varied life experiences of the women they are intended to benefit . . . . In many of these cases the more expansive claims based on women’s rights were argued and heard, and when the judges decided on more narrow grounds, it is more a function of the conservative nature of judicial reasoning than an implicit rejection of women’s claims. The rights-based arguments can have an influence even if they are not cited in the reasons for decision, and they should be made whenever possible because they set the overall stage for the argument. After so many years in the assigned role of understudy, many may feel that women’s rights, interests, and realities ought rightly to occupy centre-stage and enjoy the spotlight, but there is still something to be said for a good result, a proper resolution, with women waiting in the wings, ready to emerge like a Greek chorus if necessary . . . . </PARA>
<H1>Conclusion</H1>
<PARA>My comments can be read as a small contribution to the larger controversy over whether the law has a role to play in the empowerment of women. In my view, the law does have a role: an important, multifaceted, but ultimately limited one. As the study of the Morgentaler case on abortion illustrates, in large measure and for many years, legal controls on abortion have operated as gender-biased instruments of oppression in the lives of Canadian women. In recent years, however, litigation has been used to redress historic discrimination and systemic deprivations in an attempt to empower women. The use of Charter litigation as a means of invalidating abortion-related crimes as in Morgentaler may be seen as part of a process, long overdue, by which women are included as full rights bearers within basic legal protections . . . . </PARA>
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<READ><TTL>A Special Report to Celebrate the 15th Anniversary of the Decriminalization of Abortion: Protecting Abortion Rights in Canada</TTL>
<AU>The Canadian Abortion Rights Action League (CARAL) </AU>
<ABA>CARAL, the Canadian Abortion Rights Action League, is Canada’s pro-choice, volunteer organization working exclusively to ensure that all women have total reproductive freedom to exercise the right to safe, accessible abortion, <URL>http://www.caral.ca/</URL></ABA>
<PARA>In January 1988 the Supreme Court of Canada made an historic decision that, at the time, made our country the envy of the world, because it clearly articulated the essence of what many had been arguing for years: any law that restricted a woman’s right to life, liberty, and security of person—as guaranteed under the Canadian Charter of Rights and Freedoms—was unconstitutional. This was the “Morgentaler Decision.”</PARA>
<PARA>The Morgentaler Decision struck down Bill C-150 (passed in 1969), which had “legalized” abortion, but only upon the approval of a Therapeutic Abortion Committee (TAC). For nearly 20 years, this requirement had had the effect of denying abortion access to millions of Canadian women.</PARA>
<PARA>Three years after the historic Morgentaler Decision of 1988, the Conservative government of Brian Mulroney attempted to pass a regressive bill designed to, yet again, restrict access to abortion. The bill stated that unless a medical practitioner deemed that the health or life of a woman was threatened by her continued pregnancy, abortion was to be an indictable offence, thus potentially criminalizing thousands of women and their doctors. In their wisdom, Canada’s Senate defeated this bill. Abortion had now been acknowledged by Canada’s Supreme Court and government for what it was, is, and always has been: a medical procedure. As such, abortion was to be covered under the Canada Health Act (CHA, 1984), and all women, regardless of age, economic status, or place of residence, were to have access to the procedure based on the Canada Health Act’s five principles of accessibility, comprehensiveness, public administration, portability, and universality.</PARA>
<PARA>Finally it seemed the air had been cleared, and that women could exercise their constitutional right, free from the moral manipulations and legal and political stonewalling that had coloured the debate for so long.</PARA>
<PARA>Sadly, in 2003, fifteen years later, this is still not the case.</PARA>
<PARA>How do we know? We sent out written questionnaires to hospitals, asking them about the abortion services they provide. We also sent a survey to Planned Parenthood affiliates across the country. But how do we really know? We put ourselves in the place of the thousands of women every year who call their local hospital seeking an abortion. A CARAL researcher, representing a young woman with a not uncommon profile (20 years old, 10 weeks pregnant, recently moved to the area, no current family doctor, a Canadian citizen with healthcare) called local hospitals across the country and tried to schedule an appointment for an abortion.</PARA>
<H1>Decline in Services</H1>
<PARA>Nationally, an average of only 17.8 per cent of hospitals provide abortion services. Women in Prince Edward Island and Nunavut have no access to abortion, while women in Newfoundland, New Brunswick, Manitoba, and Saskatchewan have extremely limited services: only two hospitals in each of these provinces could confirm access. Since the completion of this survey the Moncton Hospital in New Brunswick has ceased providing abortions, thereby forcing women to seek care from the very restricted services of one remaining hospital in the province doing abortions, or, alternatively, women must pay for the abortion themselves at the Fredericton clinic. In Nova Scotia, the CARAL caller could confirm only three hospitals providing abortion services. These statistics provide the quantitative data behind the stories related by Planned Parenthood affiliates and documented by the caller from CARAL. Figure 1, below along with the centrefold map of Canada, provides documented evidence of the critical lack of hospital abortion services across Canada.

<NOTE><PARA>Figure 2, below, provides a graphic representation of the national situation: 692 hospitals with only 123, or 17.8 per cent, providing access:</PARA>
<FIG><TTL><NUM>Figure 1</NUM> 
<HD>Hospital Access to Abortion Service: Province by Province</HD>
[[Catch Figure 1]]
<FIG><TTL><NUM>Figure 2</NUM> 
<HD>Only 17.8% of Canadian Hospitals Provide Abortions</HD>
[[Catch Figure 2]]
<READ><TTL>Abortion</TTL>
<AU>Susan Wendell</AU>
<ABA>Susan Wendell is Professor Emerita at Simon Fraser University in Philosophy and Women’s Studies. Her research interests include feminist social and political theory, feminist ethics, feminist epistemology, and women and disability. Since 1997, she has been interested in studying the influence of gender, race and class on psychosomatic diagnosis.</ABA>
<PARA>In “Shared Dreams: A Left Perspective on Disability Rights and Reproductive Rights,” Adrienne Asch and Michelle Fine argue that women have “the right to abortion for any reason they deem appropriate,” and that newborns with disabilities have “the right to medical treatment whether or not their parent(s) wishes them to be treated” (Fine and Asch 1988, 297). They affirm the value of the lives of people with disabilities, while defending women’s “unequivocal” right to choose abortion, by drawing the moral line between the fetus residing inside and the infant living outside the mother’s body. They say this about aborting fetuses with potential disabilities:</PARA>
<QUO>When a woman decides that she wants to abort, rather than carry to term, a fetus with Down’s syndrome, this represents a statement about how she perceives such a child would affect her life and what she wants from rearing a child. Every woman has the right to make this decision in whatever way she needs, but the more information she has, the better her decision can be. Genetic counsellors, physicians, and all others involved with assisting women during amniocentesis should gain and provide far more and very different information about life with disabilities than is customarily available. Given proper information about how disabled children and adults live, many women might not choose to abort. And many will still choose to abort. While a fetus resides within her, a woman has the right to decide about her body and her life and to terminate a pregnancy for this or any other reason (Fine and Asch 1988, 302).</QUO>
<PARA>In contrast, Jenny Morris says that women with disabilities who support non-disabled women’s right to choose abortion while wishing that they would not choose to “deny existence to a disabled child” (Morris 1991, 81) are avoiding the issue.</PARA>
<PARA>There is no absolute right to choose whether to have a disabled child or not. An acceptance of such an absolute right belongs within an individualistic tradition which, in the last analysis, gives all rights and responsibilities to individuals with no recognition of the collective rights and responsibilities of society. It is not in the interests of either women or disabled people to rely on liberal individualism for the furtherance of our rights. (Morris 1991, 81)</PARA>
<PARA>Morris believes that the extensive use of genetic screening for the purpose of aborting potentially disabled fetuses questions the right of all people with disabilities to exist. It devalues people with disabilities; it implies that people who were born with disabilities should never have been born and that the existence of others like them should be prevented. It is also likely, Morris predicts, that genetic screening will increase the pressure on women with genetic disabilities not to have children.</PARA>
<PARA>Ultimately Morris supports a woman’s “having some power” (82) to abort a potentially disabled fetus, but she insists that this power must be balanced against “the extent to which the fetus has rights as a human being” (82). Her solution is to say that a fetus which is viable outside the mother’s body has a greater right to live than the mother’s right to refuse to give birth to it. Given the fact that much prenatal diagnosis takes place near or after fetal viability, this solution, which Morris chooses on moral grounds, would in fact allow many infants with disabilities to be born. But if the rapid development of technology for genetic screening and prenatal diagnosis makes it possible to detect most potentially disabling physical conditions before viability, the conflicts between women’s rights to choose abortion and the harms threatened to people with disabilities by selective abortion of potentially disabled fetuses will not be easily resolved.</PARA>
<PARA>Positions on abortion among people with disabilities, even among feminists with disabilities, vary widely from Asch and Fine’s pro-choice-with-better-information position to alliance with anti-choice activists. The issues that people who do not devalue disability have raised have deepened the debates on the morality and politics of abortion by questioning the consequences of reproductive technologies and abortion policies for everyone with a disability. Rather than attempting to cover the extensive literature on the subject. I shall try here to summarize some major points, with references that the reader can pursue further:</PARA>
<PARA>1.
The development of increasingly sophisticated genetic screening and prenatal diagnostic techniques holds out the “hope” of eliminating many inherited and prenatal potentially disabling conditions by selective abortion. Nevertheless, there will always be diseases and accidents. Therefore, unless medicine becomes so powerful that it can cure anything, in which case it could cure any neonatal disability, there will always be adults and children with disabilities. It turns out that the promise of prenatal medicine is not to eliminate disability, but to reduce the number of people with disabilities by reducing the number of people born with disabilities (Blumberg 1994).</PARA>
<PARA>2.
The widespread use of selective abortion to reduce the number of people born with disabilities has potential effects that have not been considered by people who have little knowledge of disability and/or take its disvalue for granted, including these:</PARA>
<PARA>a.
It sends a message to children and adults with disabilities, especially people who have genetic or prenatal disabilities, that “We do not want any more like you.” Knowing that your society is doing everything possible to prevent people with bodies like yours from being born is bound to make you feel as though you are not valued and do not really belong, especially when there are so many attitudes and conditions in the society that derogate and/or exclude you. Laura Hershey, who was born with a rare disabling neuromuscular condition, says, “I believe the choice to abort a disabled fetus represents a rejection of children who have disabilities” (Hershey 1994, 30).</PARA>
<PARA>b.
It strengthens the widely-held belief that life with a disability is not worth living. This belief is usually arrived at in ignorance of the lives of people with disabilities. Remember Anita Silvers’s remark . . . that the suicide rate among people with disabilities would be much greater if it reflected the frequency with which non-disabled people report that they would rather be dead than disabled (Silvers 1994, 139). Moreover, the judgement that life with a disability is not worth living usually assumes that the person with a disability will have to live with the present level of prejudice and social exclusion, rather than recognizing that social improvements could make life with a disability much more worth living than it is now.</PARA>
<PARA>Many people with disabilities, even those with the strongest social-constructionist perspective, admit that there are often heavy personal burdens associated with the physical and mental consequences of disabling physical conditions—such as pain, illness, frustration, and unwanted limitation—that no amount of accessibility and social justice could eliminate (Finger 1990; Morris 1991). But there is a crucial difference between not wanting others to suffer from the burdens of a disability and not wanting those who will suffer from them to exist, between wanting to prevent or cure disabilities and wanting to prevent people with those disabilities from being born. For example, I would be terribly sorry to learn that a friend’s fetus was very likely to be born with ME, but I would not urge her to abort it. In other words, many people with disabilities, while we understand quite well the personal burdens of disability, are not willing to make the judgement that lives like ours are not worth living. Every life has burdens, some of them far worse than disability.</PARA>
<PARA>c.
It might weaken efforts to increase accessibility and opportunities for people with disabilities, because it appears to reduce the social problems of people with disabilities by reducing the number of people with disabilities. Thus, Laura Hershey wonders: “Are expensive, government-funded genetic research projects initiated primarily for the benefit of a society unwilling to support disability-related needs?” (Hershey 1994, 31). If so, we have to ask what will be the social fate of people who already have disabilities and those who, in the future, will become disabled by accident or disease.</PARA>
<PARA>d.
It might lead to even greater reluctance to commit resources to medical treatment of people with incurable conditions—treatment that makes their lives more comfortable and rewarding. As Mary Johnson says, “Treatments that don’t lead to cure are boring to a society whose interest is not in making the lives of cripples comfortable but in ridding society of them altogether” (Johnson 1990, 34).</PARA>
<PARA>3.
Feminists with disabilities recognize that, under present conditions in most societies, individual parents, especially mothers (who do most of the care-giving work), must provide the extra resources, especially the time and energy, required for raising children with disabilities. Thus many feminists with disabilities support women’s right to choose not to give birth to a baby with a disability. Yet we are also aware that most women faced with the knowledge of their fetuses’ potential disability are not given adequate information.</PARA>
<PARA>For example, as Lisa Blumberg points out, prospective parents may not be informed that most prenatal tests can only place a diagnostic label on a fetus; they cannot predict the degree of functional disability that the fetus would experience as a child or adult.</PARA>
<QUO>A diagnosis of spina bifida, for example, will not indicate whether a child would walk with just some degree of difficulty or use a wheelchair, or whether he [sic] would be intellectually gifted, have average intelligence or be slightly retarded. Neither would a finding of cystic fibrosis provide guidance on whether a person’s lifespan would be eight years or 58 years or somewhere in between (Blumberg 1994, 220).</QUO>
<PARA>Moreover, prospective parents of a fetus with a potential disability may not be given information about the quality of life that people with those disabilities can and do have, or the services and support available to parents should they choose to have the babies (Morris 1991; Hershey 1994). Too often, potential disability is treated as an “objective” medical matter on which physicians can advise parents without reference to values or the social context. “Rarely are clients encouraged to discuss disability-related concerns with people who are disabled or are parents of disabled children” (Blumberg 1994, 221).</PARA>
<PARA>4.
Screening of fetuses and selective abortion are likely to begin as voluntary medical procedures but become socially mandatory fairly quickly. Given that so many people believe that being born with a disability is a tragedy, they are likely to blame women for creating a tragedy if they do not undergo all the available medical procedures. Moreover, since most non-disabled people regard people with disabilities as noncontributing burdens on society, women who give birth to babies with disabilities are liable to be blamed for creating drains on social resources. The more women “choose” to screen and selectively abort fetuses, the more blame will be placed on those who give birth to babies with disabilities, the fewer resources will be made available for raising babies with disabilities, and the more the element of choice will diminish (Morris 1991).</PARA>
<PARA>5.
Genetic screening and selective abortion of potentially disabled fetuses might lead to increased tolerance of eugenic policies in general and expansion of eugenic efforts into other areas (Degener 1990; Hershey 1994). This is a particular danger in societies already caught up in myths of control and perfection of the body. Nor is it a baseless fear when there is strong governmental and scientific support for the multibillion dollar Human Genome Project in the United States, a long-term scientific effort to map all the genetic material inside the nuclei of human cells. This project is now conceived of primarily as having medical benefits in prediction and prevention of disease and disability (The Women’s Review of Books, July 1994). Scientific research into genetic contributions to disvalued characteristics is proceeding quickly and with some success. It seems that every month we hear about the discovery of a “gene” for some disease or disability, or for some unwanted propensity of character or personality.</PARA>
<PARA>The desire for perfection and control of the body, or for the elimination of differences that are feared, poorly understood, and widely considered to be marks of inferiority, easily masquerades as the compassionate desire to prevent or stop suffering. It is not only a matter of being deceived by others, but all too often a matter of deceiving ourselves. It is easy to make the leaps from imagining that I would not want to live in certain circumstances to believing that no one would want to live in those circumstances, to deciding to prevent people from being born into those circumstances, to supporting proposals “mercifully” to kill people living in those circumstances—all without ever consulting anyone who knows life in those circumstances from experience.</PARA>
<PARA>Nor is it reassuring to insist that genetic screening, prenatal diagnosis, and selective abortion are voluntary individual choices, unlike previous eugenic efforts, which were often coercive. We know how quickly the possibilities offered by medical technology become social necessities in complex consumer cultures (Sherwin 1992). . . .</PARA>
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<PARA>Control over reproduction has always been a concern for women everywhere, and there is a commonsense understanding that reproductive technologies (RTs) help women achieve the control they want . . . . </PARA>
<PARA>Some feminists emphasize individual rights and choices; basically they trust the system as it exists and look for ways to work within it. Other feminists distrust the system and contend that social conditions must be transformed before the solutions they propose can work. Some feminists are pragmatists and are working to achieve the best possible solutions to the problems women face in their social circumstances.</PARA>
<H1>Old and New Reproductive Technologies</H1>
<H2>Old Reproductive Technologies (ORTs)</H2>
<PARA>ORTs include contraceptive devices that reliably limit the number of pregnancies a women has and spaces them according to her convenience. ORTs also include safe and reliable means for terminating unwanted pregnancies. Most European and North American women, and Third World women, have welcomed these technologies, which have helped them control their reproductive lives . . . . </PARA>
<PARA>Until the 1980s, abortion on demand was central issue in Canadian feminism. Yet for working-class and minority women in Canada, the right to bear children is just as important, if not more so. This is because in a racist and classist society such as Canada, poor people and racial minorities are discouraged from reproducing. It became increasingly clear to middle-class feminists that unless the movement broadened its base, it would find it difficult to resist challenges from the pro-life movement. So beginning in the late 1980s, the women’s movement in Canada began to redefine its priorities. The struggle now focuses on reproductive freedom, which includes the right to bear children as well as to access abortion services . . . . </PARA>
<H2>The New Reproductive Technologies (NRTs)</H2>
<PARA>NRTs are used to assist reproduction. Midwives, herbalists, and traditional healers have always tried to help infertile women and impotent men have children. In the present day, science and technology are providing assistance in this area. Technologies such as in vitro fertilization (IVF), artificial insemination (AI), and surrogate motherhood, to name a few, are welcomed by many people encountering problems in their reproductive lives . . . . </PARA>
<PARA>Amniocentesis and ultrasound are used to determine fetal health and sex; this helps the parents decide whether to carry the fetus to term. The developing field of genetic engineering is expected to open many more doors to help people control and direct their reproductive lives . . . . </PARA>
<PARA>The new NRTs inspire awe and wonder. Many people feel overwhelmed by the mysteries of scientific knowledge. They are fascinated by them, and they have come to believe that science leads to human progress. Its rationality, and thus its impartiality, is taken for granted. It is now considered perfectly natural to use knowledge and technology for the benefit of humanity. Some people now actually expect science to correct the imbalances produced by nature . . . . </PARA>
<H1>Feminist Concerns Regarding

Reproductive Technologies</H1>
<PARA>In recent years, developments in RTs have led some to question their utility, and to wonder if the controls over them are sufficient. Those who use RTs are beginning to realize that the biomedical establishment is failing to treat them like active participants in the decision-making process. Many feel that they are patronized and talked down to, and that their feelings and opinions are trivialized. Too often the recipients of RT services are treated as commodities rather than as human beings with agency and control. These experiences are common among IVF patients and users of contraceptives (Williams, 1989; Akhtar, 1986). Furthermore, too often women are not told about the side effects of RTs.</PARA>
<PARA>Some people no longer perceive surrogate motherhood as an NRT (Follit, 1993). It is evolving into a business, in which brokers are creating and exploiting a market for babies. NRTs can now determine whether it is the woman or the man who is infertile. In this context, surrogate motherhood is often pitched as a solution to the problem of infertility. Unfortunately, surrogate motherhood separates biological parenthood from social parenthood. It is left to others to decide whether a sperm donation is needed because the man is infertile, or an egg donation because the woman is infertile. Conceivably, both the egg and the sperm could be collected from donors, fertilized in a petri dish, and implanted in a “rented” womb. The woman who goes through the pregnancy may not have any right to the child, even though she experiences all the pains and pleasures of pregnancy and childbirth. Thus, having a child can become just a commercial transaction devoid of human emotions. The implications of this are huge. Rothman (1997) reveals how marginalized women can be exploited by affluent people; how those who have money can make the best use of the law; and how the process is profoundly dehumanizing but interpreted as providing a needed service in the capitalist market discourse. She brings the racist, classist, and sexist nature of these practices to the fore.</PARA>
<H2>Misuses of ORTs and NRTs</H2>
<PARA>RTs are being misused. Pharmaceutical companies are interested mainly in getting results, selling products, and maximizing profits. For example, the misuse of DES (the synthetic hormone diethylstilbestrol), a hormone prescribed to prevent miscarriages, has had devastating consequences for many women (Simand, 1989). The welfare of those who are prescribed drugs is often ignored. Often, drugs are prescribed without proper testing and their side effects are not explained carefully enough to those who take them. Contraceptive devices are often marketed recklessly. Unsafe, untested contraceptive devices are given to Third World women and to marginalized women in Western societies.</PARA>
<PARA>Abuses are much more widespread in Third World countries. This is because these countries are preoccupied with economic development and there is a widespread conviction that population control is a prerequisite for economic development. Financial agencies such as the World Bank often make population control a precondition for economic assistance. As a result, political and corporate agendas take precedence over the welfare of women (Mies and Shiva, 1993a) . . . . </PARA>
<H1>Feminist Responses to Concerns about RTs</H1>
<PARA>There is a range of feminist responses to RT issues. Some feminists are concerned with individual rights and choices; others desire to change the system; still others are more pragmatic, and consider the issues one at a time. Liberal feminists tend to focus on rights and choices, more radical feminists on changing the system. Pragmatists are found in both camps.</PARA>
<H2>Individual Rights and Choices</H2>
<PARA>Liberal feminists tend to argue that RTs help women achieve equality with men. The argument goes that women have unequal status because they are responsible for reproducing the species. Technology can help women transcend this natural constraint (Firestone, 1972). This need felt by many liberal feminists to transcend nature has arisen in a historical context in which nature is constructed as inferior to culture. Men are defined as closer to culture, women as closer to nature. The differences between men and women in the area of reproduction are used to legitimize gender hierarchy. Thus, many feminists perceive RTs as a means for women to gain control over their reproductive lives—that is, to transcend nature (Mies and Shiva, 1993a).</PARA>
<PARA>This argument assumes that scientists are rational and value-neutral. Nevertheless, the misuses of RTs by scientists and by the entrepreneurs who market scientific discoveries are a rapidly growing concern. Liberal feminists are thoroughly convinced that scientists contribute to human progress through their research, and that the biomedical establishment can be trusted; they also believe in free markets. But they also accept that safeguards are necessary to protect people from the failings of individual scientists, technologists, and entrepreneurs, and that the altruism of scientists and doctors is not beyond scrutiny. In sum, these feminists attribute any problems with RTs to individual indiscretions, not to the workings of the biomedical and capitalist system.</PARA>
<PARA>These feminists contend that in a democracy with a free market economy, the best solution to problems with RTs is building safeguards. Doing so provides all citizens with equality of choice . . . . </PARA>
<PARA>These feminists argue that it is up to individuals to decide what to do with their bodies and body parts. They do not see anything wrong with the idea of women engaging in commercial transactions. If we are ready to sell the products of our minds, what is wrong with selling the products of our physical bodies? In the opinion of these feminists, the products of the mind belong to a higher order than the products of the physical body. They subscribe to a mind-body dualism and privilege the mind. The critical question they ask is, “Can a given individual give informed consent, make an informed choice?” If the answer is yes, the given individual is exercising options and making informed decisions. This argument holds in the context of selling one’s eggs, becoming a surrogate mother, going through an IVF treatment, using a contraceptive device, or having an abortion, and so on . . . . </PARA>
<PARA>This discourse focuses on providing women with opportunities for freedom and self-determination; but it pays little attention to the condition of women’s lives. Only women who control their own lives can exercise options. Class, race, and gender inequality place women in vulnerable positions in terms of wealth, power, and status, and this reduces their opportunities to exercise free choice. It is not enough to have the information to make an informed choice if one’s life circumstances make it impossible to act on that choice. Mies and Shiva (1993a) point out that freedom and self-determination are just as important to Third World women as they are to women in North America. But when conditions are oppressive, Third World women cannot act in their self-interest. To provide for their families, to have the basic necessities of life, women may agree to sell parts of their bodies, become surrogate mothers, get tubectomies done, and so on. Similar predicaments surface for poor and marginalized women in Western countries.</PARA>
<PARA>We should also be concerned about how laws are enacted, interpreted and enforced. Money is power, and legal battles are expensive and time-consuming. Most women who are poor do not have the time or money to mount a legal challenge when their rights are intruded on. Clearly marginalized groups are in a vulnerable position, whatever the law’s actual intent. Also, multinational and transnational corporations have tremendous power—power that often overrides the powers of states. So the question of choice is spurious for many Third World women, most of whom suffer from poverty and illiteracy. They find themselves caught in power plays between international agencies and state governments, who are more interested in population control than in women’s empowerment (Mies and Shiva, 1993a).</PARA>
<PARA>It is in this context that the commercialization of reproductive processes and the commodification of reproductive parts and fluids are considered dangerous (Saulnier, 1997). Once these enter the free market arena, they are treated just like any other kind of property. Scientists, technologists, and entrepreneurs are governed by the profit motive. Women’s welfare and empowerment are no longer overriding concerns. Motherhood ceases to be a relationship and becomes a saleable commodity. Once it is reduced to that level, there can be a significant loss of control over abuses. This is especially true in the context of surrogate motherhood.</PARA>
<H2>Transforming the System</H2>
<PARA>Radical feminists tend to argue that building institutional safeguards to ensure reproductive choice is not enough because the problem is systemic—that is, it is integral to how reproduction is “done.” Science and technology are projected as rational and value neutral; in fact they are gendered, raced, and classed . . . . </PARA>
<PARA>Radical feminists contend that the discourse on motherhood is developing in such a way that the technodocs—that is, the doctors using NRTs—are being praised for their ability to transcend nature. Claims are being made that children born as a result of RTs are of superior quality to those born through natural processes (Mies and Shiva, 1993a). These new methods of reproduction use the genetic materials and body fluids of women and men, and use women as receptacles. The symbiotic relationship between mother and child is thereby ruptured, and the experience of motherhood, which ought to develop naturally between the fetus and the mother, is thereby denied. The use of technology to reveal the movements of the baby is promoted as strengthening the development of bonding between mother and child. It is assumed that for the fetus to develop normally, the mother’s behaviour must be controlled. In sum, the interests of the fetus and the interests of the mother are treated as antagonistic. It has become common to treat the interests of the fetus as more important than those of the mother. In this way the natural processes of pregnancy and motherhood are made unnatural and artificial. In these circumstances, the experience of motherhood becomes alienating and dehumanizing (Mies and Shiva, l993a) . . . . </PARA>
<PARA>Radical feminists see a link between the eugenics movement and RTs. The practice of judging some people to be unfit for reproduction on the basis of race, class, gender, or ability is a legacy of the eugenics movement of earlier centuries. The practice of denying NRTs such as in vitro fertilization to black, poor, single, lesbian, and disabled women is based on the same logic as the eugenics movement.</PARA>
<PARA>Population control is considered vital to economic development. Malthusian principles of population growth are accepted uncritically, and government policies are informed by those principles. Third World women are treated not as human beings capable of rational decision making, but as statistics. They are often used as guinea pigs for new products. In fact, certain products have been developed specifically for Third World consumption. These products are supposed to be more suitable for mass consumption. They are provider-controlled, in the sense that women do not play an active role in taking them. NorPlant and Quinacrine are two such drugs. Many of them have side effects. Third World women, especially the poorest, are forced to accept these technologies without regard to their health and well-being (Akhtar, 1986) . . . . </PARA>
<PARA>Radical feminists contend that the scientific knowledge developed in a racist, sexist, heterosexist, and ableist sociocultural milieu will be used to perpetuate hierarchical relationships. Such an environment influences the types of scientific discoveries that are made. At present there are no ethical guidelines regarding the types of scientific research undertaken (Mies and Shiva, 1993a). Guidelines have been developed only to set limits for the uses of discoveries already made. Radical feminists argue that scientific/technological research should be put on hold until the sociocultural milieu becomes egalitarian. Promoting biomedical research before that goal is achieved will only buttress capitalist patriarchy, at which point it will be too late to talk about an egalitarian society.</PARA>
<PARA>RTs are being promoted, these feminists argue, not to improve the human condition, and not to contribute to human welfare, but rather to aid the relentless pursuit of profit through sustained progress. The capitalist worldview does not recognize that resources are limited. Instead, as one area dries up and stops yielding profit, the search renews for new areas . . . . </PARA>
<H2>Pragmatic Approach</H2>
<PARA>Pragmatic feminists argue that rejecting technological innovations is like throwing out the baby with the bathwater. They agree that people must be vigilant, but they also warn against paranoia. They reject the idea expressed by radical feminists that these technologies could lead to widespread femicide, pointing out that the available technology is not a cost-effective way to reproduce the species. Besides, women serve men and societies in ways other than reproducing the species (Delphy, 1993).</PARA>
<PARA>Pragmatic feminists do not agree that RTs go against nature and make pregnancy and childbirth artificial and contrived (Delphy, 1993). They consider that argument essentialist. Historically, women have suffered because of essentialist arguments—that is, arguments that women are closer to nature. They agree that RTs are used in alienating and dehumanizing ways, but don’t agree that women should reject all technology. In their view, women should emphasize human agency instead of privileging nature. Pragmatic feminists also argue that each technology should be evaluated on its merits, and that they shouldn’t all be painted with the same brush and declared unacceptable.</PARA>
<PARA>Furthermore, rejecting all technology is not viable, because of the prestige that science and technology carry in today’s society. More importantly, many women consider RTs empowering and enabling and don’t want to give them up (Sawicki, 1993). It is not fair to deprive people of the opportunity to benefit from these innovations. The focus should be on making sure that these technologies are woman-friendly.</PARA>
<PARA>Pragmatic feminists suggest a strategy of active engagement by women at the levels of research, policy, and practices. Women must make their voices heard in research to ensure that any new knowledge gained will not be applied to perpetuate sexism in society. Feminists have developed guidelines to ensure that it won’t (Eichler, 1988). Women must participate in constructing alternative discourses so that the cultural framework that mediates social practices includes women’s perspectives (Sawicki, 1993). For example, the pronatalist discourses that are being constructed by the biomedical establishment in the context of IVF and AI should be countered with alternative discourses. In the same way antinatalist discourses are being constructed to sterilize Third World women in the name of economic development; these should be countered to give women in those countries control over their reproductive lives. Institutional safeguards must be established to prevent misuse of this knowledge to the detriment of women. These initiatives must be followed through to ensure that conditions exist for all women to exercise their freedom of choice. Clearly, reproductive rights cannot be conceptualized in isolation: they are an integral part of economic, legal, and political rights . . . . </PARA>
<PARA>The thrust of the pragmatic feminists’ argument is that the feminist community must engage actively in the politics of reproduction. Organized feminist efforts have had some impact in this area. In Canada the federal government established a Royal Commission on RTs after extensive feminist lobbying. The report, published in 1993, offers recommendations that address many of the feminists’ concerns. For example, it recommends against legalizing the sale of reproductive body parts and fluids, and against legalizing contractual surrogacy. In 1996 a bill was introduced in Parliament to make contractual surrogacy illegal. In 1994, after decades of struggle, midwifery was recognized as a profession in Ontario, over very stiff opposition from the medical establishment, which continues to campaign against it . . . . </PARA>
<H1>Conclusion</H1>
<PARA>The goal of achieving gender equality by transcending our reproductive nature in an effort to become similar to men has to be carefully evaluated. Is this the kind of equality we should aspire for? Do we not lose our sense of who we are if we separate ourselves from our bodies? Should we not be arguing that difference should not mean inequality? Instead of adopting a dualistic paradigm, should we not be thinking holistically? . . . </PARA>
<PARA>One of the major tasks requiring immediate attention is to raise public awareness about the amoral and unethical practices among the elites in the biomedical and patriarchal-capitalist establishments. Feminists can be catalysts in this. Organized efforts are necessary at this juncture. Resistance to changes that negatively affect social life must come from the grassroots, and must be broad-based and widespread. The struggle to usher in an egalitarian society is as urgent as ever, and must be guided by a vision for a better future.</PARA>
<BIBSET><HD>Bibliography</HD>
<BIB>Akhtar, Farida. 1986. Depopulating Bangladesh: A Brief History of the External Intervention into Reproductive Behaviour of a Society. Dacca: UBINIG.</BIB>
<BIB>Andrews, Lori B. 1986. “My Body, My Property.” In Hastings Centre Report 28–37.</BIB>
<BIB>——. 1987. “Feminist Perspectives on NRTs.” In Briefing Handbook: Reproductive Laws for the 1990s. Newark, NJ: Women’s Rights Litigation Clinic and Institute for Research on Women. Rutgers Law School.</BIB>
<BIB>CARAL—Canadian Abortion Rights Action League. The ProChoice News (quarterly newsletter).</BIB>
<BIB>Colodny, Nicki. 1989. “The Politics of Birth Control in a Reproductive Rights Context.” In The Future of Human Reproduction, edited by C. Overall. Toronto: The Women’s Press.</BIB>
<BIB>Corea, Gene. 1993. “The Reproductive Brothel.” In Women’s Studies: Essential Readings, edited by Stevi Jackson. New York: New York University Press.</BIB>
<BIB>Delphy, Christina. 1993. “New Reproductive Technologies.” In Feminist Frameworks: Alternative Theoretical Accounts of the Relations between Women and Men, edited by A. M. Jagger and P. S. Rothenberg. Toronto: McGraw-Hill Ryerson.</BIB>
<BIB>Dhruvarajan, Vanaja. 1994. “Hindu Asian Indian Women, Multiculturalism and Reproductive Technologies.” In Racial Minorities, Medicine and Health, edited by B. S. Bolaria and R. Bolaria. Halifax: Fernwood Publishing.</BIB>
<BIB>Eichler, Margrit. 1988. Nonsexist Research Methods: A Practical Guide. Winchester, Mass.: Allen and Unwin.</BIB>
<BIB>Firestone, Shulasmith. 1971. The Dialectic of Sex. New York: Bantam Books.</BIB>
<BIB>Jackson, S., et al. 1993. “Science, Medicine & Reproductive Technology: Introduction.” In Stevi Jackson, ed., Women’s Studies: Essential Readings. New York: New York University Press.</BIB>
<BIB>Jordanova, Ludmilla. 1993. “Natural Facts: An Historical Perspective on Science and Sexuality.” In Women’s Studies: Essential Readings, edited by S. Jackson. New York: New York University Press.</BIB>
<BIB>Lake, Robert, Judith Scrimger, and Marie Riley. 1991. “Pursuing Order: Ten Years of Editorial Coverage of the Abortion Issue in the Globe and Mail.” Atlantis 17(1).</BIB>
<BIB>McDaniel, S. A. 1985. “Implementation of Abortion Policy in Canada as a Woman’s Issue.” Atlantis 10(2): 74–91.</BIB>
<BIB>Mies, Maria, and Vandana Shiva. 1993a. Ecofeminism. London: Zed Books.</BIB>
<BIB>Morgan, Kathryn P. 1989. “Of Women Born? How Old Fashioned. New Reproductive Technologies and Women’s Oppression.” In The Future of Reproduction, edited by C. Overall. Toronto: The Women’s Press.</BIB>
<BIB>Ontario Coalition for Abortion Clinics. 1992. “The Campaign for Free-Standing Abortion Clinics.” In Debates in Canadian Society, edited by Ronald Hinch. Scarborough, Ontario: Nelson Canada.</BIB>
<BIB>Pollit, Katha. 1993. “The Strange Case of Baby M.” In Feminist Frameworks: Alternative Theoretical Accounts of the Relations between Women and Men, edited by A. M. Jagger and P. S. Rothenberg. Toronto: McGraw-Hill Ryerson.</BIB>
<BIB>Rothman, Barbara K. 1997. “On Surrogacy.” In Through the Prism of Difference: Readings on Sex and Gender, edited by M. B. Zinn et al. Toronto: Allyn & Bacon.</BIB>
<BIB>Saulnier, Christine. 1997. “Mapping Conflictual Rights Discourse: Women-Centered Strategies and NRGTS.” In Equality and Justice, edited by D. Hearne and M. L. Lefebure. Montreal: John Abbott College Press.</BIB>
<BIB>Sawicki, Jana. 1993. “Disciplining Mothers: Feminism and the New Reproductive Technologies.” In Feminist Frameworks: Alternative Theoretical Accounts of the Relations between Women and Men, edited by A. M. Jagger and P. S. Rothenberg. Toronto: McGraw-Hill Ryerson.</BIB>
<BIB>Sherwin, Susan. 1989. “Feminist Ethics and New Reproductive Technologies.” In The Future of Reproduction, edited by C. Overall. Toronto: The Women’s Press.</BIB>
<BIB>Simand, Harriet. 1989. “1938–1988: Fifty Years of D.E.S.—Fifty Years Too Many.” In The Future of Reproduction, edited by C. Overall. Toronto: The Women’s Press.</BIB>
<BIB>Thobani, Sunera. 1993. “Fighting Sex Selection Technology.” In Sharing Our Experience, edited by A. Mukherjee. Ottawa: Advisory Council on the Status of Women.</BIB>
<BIB>Valverde, Mariana. 1992. “When the Mother of the Race Is Free: Race, Reproduction, and Sexuality in First Wave Feminism.” In Gender Conflicts: New Essays in Women’s History, edited by F. Iacovetta and M. Valverde. Toronto: University of Toronto Press.</BIB>
<BIB>Wagner, Vicki Van, and Bob Lee. 1989. “Principles into Practice: An Activist Vision of Feminist Reproductive Health Care.” In The Future of Human Reproduction, edited by C. Overall. Toronto: The Women’s Press.</BIB>
<BIB>Williams, Linda S. 1989. “No Relief Until the End: The Physical and Emotional Costs of InVitro Fertilization.” In The Future of Reproduction, edited by C. Overall. Toronto: The Women’s Press.</BIB></BIBSET></READ>
<READ><TTL>First Person Familiar:

Judicial Intervention in Pregnancy, Again: G. (D.F.)</TTL>
<AU>T. Brettel Dawson</AU>
<ABA>T. Brettel Dawson is an Associate Professor in the Department of Law at Carleton University. Her edited collection, Women, Law and Social Change (4th ed., 2002), integrates diversity (including race and disability) issues and a range of approaches to law reform and legal/social change.</ABA>
<PARA>At the end of October 1997, the judges of the Supreme Court of Canada released their decisions in Winnipeg Child and Family Services (Northwest Area) v. G. (D.F.)<ENIND/>1 This case attracted nationwide attention (and a raft of interveners)<ENIND/>2 after a Manitoba judge, on a motion by a provincial agency providing child protection services, ordered in early August 1996, that Ms. G.—a young, Aboriginal woman pregnant with her fourth child—be detained at a health sciences centre and undergo substance abuse treatment until childbirth on the basis that her active addiction to glue sniffing was placing her fetus at substantial risk of developmental harm.<ENIND/>3 This order was stayed two days later<ENIND/>4 and was subsequently set aside on appeal to the Manitoba Court of Appeal.<ENIND/>5 Ms. G. voluntarily remained at the medical centre until discharged in mid-August, stopped sniffing glue, and gave birth to an apparently healthy child in December 1996. The agency’s appeal to the Supreme Court of Canada to restore the legal basis for the original order (in particular, drawing on tort law and the parens patriae or wardship jurisdiction of the court) was dismissed by a majority of seven judges to two.</PARA>
<PARA>The events of August were not the only actions in 1996 that brought the status of the relationship between a pregnant woman and her fetus in Canada to the attention of the law. In May, a pregnant woman, Brenda Drummond inserted a pellet rifle into her vagina and fired a pellet, which lodged in the brain of her fetus. Two days later she gave birth; when her infant’s condition deteriorated, surgeons discovered and surgically removed the pellet in order to preserve his life. Drummond was charged with attempted murder. The charge was quashed as disclosing no offence known in law, in so far as one cannot be convicted of attempting to do something (kill a fetus) that, had one been successful, would not have been an offence (a child must be born alive and then die to support a charge of homicide based on actions against a fetus).<ENIND/>6 Again, in December, a New Brunswick judge held in Dobson v. Dobson that a child could sue his mother for (insurance) damages for injuries suffered while he was a fetus on account of his mother’s negligent driving, which had resulted in an automobile accident.<ENIND/>7</PARA>
<PARA>Together, these decisions affirm a number of well-established and familiar legal propositions,<ENIND/>8 which include: Canadian law does not recognize a fetus as a legal person possessing rights;<ENIND/>9 the line of demarcation for a fetus to become a legal person—the so-called “born alive” rule—“is the requirement that it be born completely extruded from its mother’s body and be born alive;”<ENIND/>10 remedies for negligent behaviour cannot be pursued until a cause of action is brought by a legal person;<ENIND/>11 once a child is born, alive and viable, the law may recognize that its existence began before birth for certain limited purposes,<ENIND/>12 by means of a legal fiction;<ENIND/>13 the courts do not have a wardship jurisdiction over unborn children;<ENIND/>14 orders for detention or forced medical treatment of pregnant women are impermissible;<ENIND/>15 the pregnant woman and her unborn child are one—prior to birth, the fetus does not exist as a person and in law is part of its mother;<ENIND/>16 and that regarding an unborn child and its mother as separate legal or juristic persons in a mutually separable and antagonistic relationship would be a radically new conception in law.<ENIND/>17</PARA>
<PARA>One clear message to police, physicians, child protection agencies, and judges of first instance is that during the period of pregnancy the fetus is outside their jurisdiction.<ENIND/>18 This message is resolutely positive—in fact—for all who are concerned with protecting and enhancing the sphere of women’s reproductive autonomy. However—in law—the decision raises some issues of fundamental concern. One feature of the decision is that it carries the weight of unusual dissent in this area by two Supreme Court judges.<ENIND/>19 Another dimension is that the decisions engage so little with the challenges of feminist theory, Aboriginal voices, and medical complexity. Finally, the limitations of the conceptual framework adopted by the majority and minority judges—that of legal personality—are made starkly clear. It is with these issues that I engage in this comment.</PARA>
<PARA>Legal personhood has been a basic building block and reference point in common law and, together with the concept of legal individualism, is of central ideological importance in the common law. Roger Cotterrell has noted that “the concept of the legal person or legal subject defines who or what the law will recognize as a being capable of having rights and duties.”<ENIND/>20 According to the jurist, G. Paton, in his text on jurisprudence; “[L]egal personality . . . refers to the particular device by which the law creates or recognizes units to which it ascribes certain powers and capacities . . . . Just as the concept ‘one’ in arithmetic is essential to the logical system developed . . . so a legal system must be provided with a basic unit before full legal relationships can be devised which will serve the primary purpose of organizing social facts. The legal person is the unit or entity adopted.”<ENIND/>21 Cotterrell draws our attention to the ideological significance of this “logical system”:</PARA>
<QUO>[The concept] allows legal doctrine to spin intricate webs of interpretation of social relations, since the law defines persons in ways that empower or disable, distinguish and classify individuals for its special regulatory purposes. For example, children, slaves, mentally disordered individuals, prisoners or married women may be partially or wholly, invisible to the law in particular societies and eras; not recognized as persons at all, or treated as possessing only limited legal capacities to contract, to own property, or to bring legal actions. In this way, throughout history, law has not merely defined social relations, but defined the nature of the beings involved in them.<ENIND/>22</QUO>
<PARA>Of course, legal persons need not be human beings or animate beings who are able to articulate their own interests directly. Corporations are legal persons and so too are religious idols, which can be endowed with juristic identity.<ENIND/>23 There is nothing inherent in the fetus itself that disqualifies it from being ascribed legal personality; nothing that is except for the clear and irreconcilable conflict with the twin concept of legal individualism/individuation: although it is a distinct biological entity, the fetus has no separate existence from the pregnant woman, it is literally within the human being and legal personality of the pregnant woman, and has no capacity for severable rights or interests. Within the framework of legal personality and the rights-embued individual that flows from it, the fetal/maternal social and legal relation, then, is a conundrum for the law.</PARA>
<PARA>This observation is not new. The problem was explicitly addressed to the Supreme Court of Canada several years ago by the Women’s Legal Education and Action Fund (LEAF) in its factum as intervener in the 1991 case of R. v. Sullivan,<ENIND/>24 in which two midwives were charged with criminal negligence as a result of the death of a fetus during childbirth. LEAF unsuccessfully argued that the harm to the fetus should be regarded as harm to the mother. The judges held that the fetus had not become a human being and that independent harm had not been caused to the birthing mother. In its factum, LEAF stated:</PARA>
<QUO>Traditionally legal method proceeds by analogy and distinction, making it tempting to compare the relationship between a pregnant women and her fetus to relations already mapped by law. However, there are no adequate analogies to pregnancy and childbirth and attempts to find them distort reality. Had women not been excluded from participation in the legal system, the unique relationship between the woman and her fetus and the experience of pregnancy in the life of women—hardly new facts—might have engendered their own fundamental legal concepts and doctrine, as elaborate as [doctrines dealing with commercial partnerships for example].<ENIND/>25</QUO>
<PARA>Nevertheless, this conundrum has been side-stepped in recent cases, with the judges choosing to base their decisions on relationships already mapped by law and building their reasoning around legal personhood/individualism.</PARA>
<PARA>In one sense, this approach has been inevitable in so far as the tools for an alternative approach or another option in law have not been clearly articulated. There is, too, a concern that deviating from the established reasoning might place at risk the hard-won position in Canadian law that permits women the choice to continue or terminate their pregnancies.<ENIND/>26 Finally, there is the issue of the fundamental and apparently intractable policy concerns that are raised in this area. In her majority judgement in G. (D.F.), Justice Beverley McLachlin identified a “host of [seemingly unanswerable] policy considerations” that “may be raised against the imposition of tort liability on a pregnant woman for lifestyle choices that may affect her unborn child.”<ENIND/>27 These considerations included a need to avoid creating maternal/fetal conflict over decision-making power;<ENIND/>28 the absence of “bright lines” to distinguish tortious from non-tortious behaviours: difficulty determining what will cause “grave and irreparable harm to a fetus”;<ENIND/>29 the observable factor that the women most likely to “fall afoul” of a new duty would be “minority women, illiterate women, and women of limited education;”<ENIND/>30 and the reality that the proscribed behaviours “may be the products of circumstance and illness rather than free choice capable of effective deterrence by the legal sanction of tort.”<ENIND/>31 McLachlin J. concluded that the potential increase in outside levels of scrutiny of the conduct of pregnant women would be highly problematic,<ENIND/>32 particularly, given the paucity of evidence that a duty of care to the fetus, such as that proposed by the appellant, would reduce the incidence of substance-abused children or would produce healthier mothers.<ENIND/>33</PARA>
<PARA>In G. (D.F.), however, Justice McLachlin’s solution—which could not have been more explicitly stated—was to refer the matter to the legislature and remove consideration of the policy questions and expansion in the area from the common law. She referred over fifteen times in the course of her relatively brief reasons to the fact that these issues were of such gravity and significance that they should be left to the legislature. However, the core of the issue, in my view, is not who should make the change but what the change should be: a shift of conceptual frameworks is required when considering the social relationship of pregnancy.</PARA>
<PARA>In G. (D.F.), the judges clearly disagreed as to what their roles should be when confronted with the limits of existing law. McLachlin J. appeared, somewhat inchoately, to recognize that the concept of legal personhood could take the matter only so far; she chose to hold the existing line. Mr. Justice Major in dissent was not so circumspect. In his view, the line of demarcation of legal persons has been wrongly drawn and should be shifted in order to locate a fetus being carried to term within its range.</PARA>
<PARA>McLachlin J. began her decision with the comment:</PARA>
<QUO>Ascribing personhood to a foetus in law is a fundamentally normative task. It results in the recognition of rights and duties—a matter which falls outside the concerns of scientific classification. In short, this court’s task is a legal one. Decisions based upon broad social, political, moral and economic choices are more appropriately left to the legislature.<ENIND/>34</QUO>
<PARA>Conceptual change and normative limitations, however, were not of significant concern to Major J., and he was quite straightforward that he considered his decision to be a challenge to the status quo. However, his was not a progressive activism. The dangerous inversion in his approach was apparent in his rejection of McLachlin J.’s (admittedly timid) reference to the Court’s task in G. (D.F.) as being solely a “legal one.”</PARA>
<PARA>In McLachlin J.’s reference, there is the sound of a distant echo that Major J. appears to have heard. In the well-known “Person’s Case,”<ENIND/>35 the judges of the Supreme Court of Canada rejected the argument that women were within the meaning of the term “persons,” in the context of their eligibility for appointment to the Senate in section 24 of the British North America Act, 1867. They too had been at pains to point out that they were deciding only a legal question. Their decision, of course, was subsequently swept away by the Judicial Committee of the Privy Council. In sounding the echo, Major J. was quite explicit:</PARA>
<QUO>Precedent that states that a fetus is not a “person” should not be followed without an inquiry into the purpose of such a rule. In the well-known case of Edwards v. Attorney General for Canada, the Privy Council overruled precedent and a unanimous Supreme Court of Canada . . . and held that women were “persons” with respect to s. 24 of the B.N.A. Act, 1867. Rigidly applying precedents of questionable applicability without inquiry will lead the law to recommit the errors of the past.<ENIND/>36</QUO>
<PARA>However, seeking to cast off precedent in the area of women’s reproductive autonomy without engaging with the complex theoretical and conceptual issues it raises is no remedy to error. Indeed, I consider that Major J. went on to propose a regime that would not only be an “error in the present” but would almost certainly guarantee recommission of errors in the past.<ENIND/>37</PARA>
<PARA>The foundation of Major J.’s decision was that the “born alive” rule should be set aside as an “outdated” and “indefensible” evidentiary presumption given the advances in medical knowledge and technology that “show us that a foetus is alive and has been or will be injured by the conduct of another.”<ENIND/>38 In this reasoning, Major J. drew on the assessments of improving medical knowledge and technological advances, which appear to tell us (or to tell male judges) more about the fetus. He posited that these assessments provide a basis to extend the pur/view of law in relation to the fetus. Clearly, he felt he could more clearly “see” the fetus and thus could more confidently expand the reach of law towards it. Yet, his challenge to the “born alive” rule was based on a static and ascribed view of the rule’s rationale that was exclusively medical and dated from a time at which it was not medically possible to determine the status of the fetus and the impact upon it of human conduct. This is not the only available rationale. As LEAF pointed out in its factum, another rationale is that only upon birth does “the live infant become individuated and capable of entering into the types of social relationships with others which are the proper province of law.”<ENIND/>39 LEAF further argued that the “acceptance of birth as the defining moment of legal personhood is the only position which is consistent with, let alone protective of, women’s equality rights.”<ENIND/>40 A biological focus is radically incomplete given that procreation is socially gendered and its terms are a matter of social (economic, legal, and technological) construction. Surely a Supreme Court judge should not fall so easily into the thrall of biological determinism in such a fundamentally policy-based area.</PARA>
<PARA>However, based on his rationale and with faith in the science of medical technology as a guide, Major J. set his path. He commented at the outset of his decision that, “to the extent that a change in the law is required, the much admired flexibility of the common law has proven adaptable enough over centuries to meet exigent circumstances as they arise.”<ENIND/>41 Not surprisingly, by the end of his decision, a fetus had become a person “for purposes of the parens patriae jurisdiction,” who was in a “particularly vulnerable position” in that “absent outside assistance,” it had “no means of escape from toxins ingested by its mother.”<ENIND/>42 Ms. G., and all addicted pregnant women in her situation, had been constructed by Major J. as “reckless” mothers,<ENIND/>43 “who had chosen to continue their substance abuse,”<ENIND/>44 had unreasonably rejected culturally appropriate and benevolent care,<ENIND/>45 and, in so doing, had caused “devastating harm and a life of suffering” which could have “so easily [been] prevented,”<ENIND/>46 to “a child [they] had decided to bring into the world.”<ENIND/>47 A woman’s choice was thereby limited to aborting her fetus or to undertaking “some responsibility for its well-being,”<ENIND/>48 which was enforceable by the courts although involving a “fairly modest” imposition on the mother<ENIND/>49 and a “relatively modest” intrusion on her liberty interests<ENIND/>50 that “must bend when faced with” such a situation.<ENIND/>51 To Major J., “Where the harm is so great and the temporary remedy so slight, the law is compelled to act.”<ENIND/>52 What was exercising Major J. was that he did “not believe our system, whether legislative or judicial, has become so paralysed that it will ignore a situation where the imposition required in order to prevent terrible harm is so slight . . . outdated medical assumptions should not provide any license to permit the damage to continue.”<ENIND/>53 He could not accept the prospect of the law, “standing idly by and watching the birth of a permanently and seriously handicapped child who has no future other than as a permanent ward of the state.”<ENIND/>54 In this world view, the normal conservative response to feared fetal harms, in which the pregnant women “disappears” in favour of consideration of the fetus,<ENIND/>55 is inverted by Major J. to one in which the fetus “disappears.” Instead, it becomes a “person” that is seen by the benevolent gaze of the law while, at the same lime, the law imposes surveillance on the very present woman who is disciplined for everyone’s good, including her own.</PARA>
<PARA>In his willingness to expand the law, Major J. was directly invoking the common law role of judges to define the nature of beings and to profoundly alter their social relations. In doing so, he drew on a particular factual, medical, and cultural context in conjunction with the legal context that was posited. In his story, which drew heavily upon the factum of the appellant child protection agency, Ms. G. had consistently refused all earlier offers of treatment and had refused to attend the treatment program offered by the appellant agency during her fourth pregnancy at which time a place had been immediately available. Moreover, he accepted the evidence of an expert witness as establishing that although the first sixteen weeks after conception are the most critical development period for the central nervous system, “any reduction of toxic exposure during pregnancy would reduce the central nervous system damage.”<ENIND/>56 Reduced to terms of such stark intransigence (notwithstanding contrary voices in the Manitoba Court of Appeal), the temptation for action through legal intervention in the face of a legal conundrum was clearly overwhelming for Justice Major. While he crafted an apparently restrictive regime in which action would be limited to extreme cases, a procedurally fair process, and the least intrusive remedy, he clearly considered that the G. (D.F.) case would fall within such a regime.</PARA>
<PARA>If Major J.’s opinion is a good example of how the law sees and who it sees, it is also a good exemplar of the constructed nature of this legal approach and, hence, of the possibility of constructing alternative response. To deconstruct for a moment, the Women’s Health Rights Coalition pointed out in its factum that the factual basis laid out in the lower courts in G. (D.F.) was incomplete. There was no trial and what evidence there was, was introduced during litigation that proceeded “at breakneck speed and was handled on an emergency basis.” There was little or no opportunity for cross-examination or contrary evidence to be introduced because of the nature of the proceedings.<ENIND/>57 Similarly, the Canadian Civil Liberties Association made the obvious point in its factum that “it is inevitable that most if not all applications for foetal protection will be brought under urgent conditions. Emergency conditions prevailed in virtually every one of the American cases referred to . . . the courts have recognized the inherent difficulty of doing justice in this situation.”<ENIND/>58</PARA>
<PARA>Significantly, the Women’s Health Rights Coalition provided information in their factum that established that a far more nuanced and complex situation existed than was depicted by Major J. It appears that Ms. G. did seek treatment for her glue sniffing on several occasions. Moreover, in early June 1996, she had applied voluntarily to enter an addiction treatment centre in Winnipeg only to be told that there was a waiting list of several months but to “keep in touch.” After the appellant agency became involved in mid-July, Ms. G. again expressed her willingness to obtain treatment. When the agency worker tried to take Ms. G. to the treatment centre she was intoxicated; she said she would get treatment, but “not right now.” Instead of returning to repeat the invitation when Ms. G. was sober, the agency sought judicial intervention.<ENIND/>59 The coalition also suggested with compelling references that the expert medical evidence relied upon by Major J. is in fact far more ambivalent and equivocal and suggests only that there was some evidence of fetal harm from solvent exposure, that benefits to discontinuance, although expected, are not fully known in that the data are incomplete, and that the existence of a fetal solvent syndrome had not been established.<ENIND/>60 This case, then, was far from the starkly framed scenario presented by Major J.</PARA>
<PARA>An additional dimension of Major J.’s decision was the cultural context that was accepted by him as forming part of the factual basis of his decision. He appeared to accept that “mental and physical disabilities in children as a result of substance abuse by their mothers while pregnant” is “a ‘crisis situation’ in many Aboriginal communities.”<ENIND/>61 He noted that one of the two Aboriginal interveners<ENIND/>62 intervened, in part, to urge upon this Court the creation of a legal remedy to use in their fight against fetal alcohol syndrome/fetal alcohol effects (FAS/FAE). These interveners submitted that such a remedy would be consistent with the aboriginal world view, and that the common law should be expanded to help alleviate what is particularly an aboriginal problem.”<ENIND/>63</PARA>
<PARA>A clear difference in approach is apparent in the arguments made in G. (D.F.) by the two interveners most representative of Aboriginal communities. On the one hand, Southeast Child and Family Services emphasized as “clear and overwhelming” the evidence of a link between substance abuse by pregnant women and FAS/FAE. They suggested that Aboriginal leaders had advocated “strategies to intervene and prevent FAS/E”<ENIND/>64 and argued that “[t]he traditional Aboriginal perspectives regarding world view, pre-natal care and the place of children in Aboriginal cultures support the conclusion that an expectant mother had a responsibility, not only to her child in utero, but also to the community to take appropriate care of herself and the child.”<ENIND/>65 Moreover, they argued that in early Aboriginal societies, “[p]renatal care often involved restrictions and rules concerning diet and activity”<ENIND/>66 and, while non-intervention was part of the belief system, it had “not been necessary” because “each member accepted” her responsibility.<ENIND/>67 Pending a return to traditional values and teachings about pregnancy and birthing, this intervener seemed willing to have the court step in: “Courts should encourage and support community based support which in turn will encourage traditional values and teachings.”<ENIND/>68</PARA>
<PARA>A significantly different stance was taken by the other Aboriginal intervener—the Women’s Health Rights Coalition. The coalition addressed the responses of Aboriginal communities to fetal health issues, arguing strongly that “resort to involuntary confinement and treatment has not been endorsed by Aboriginal peoples” and there has been “no call for judicial intervention issuing forth from inside or outside Aboriginal communities” [emphasis in original].<ENIND/>69 Instead, rather than recommendations for coercion through court orders, innovative community health and voluntary treatment strategies are being formulated and implemented as holistic and helping approaches.<ENIND/>70 The coalition urged the Court to listen carefully and sensitively to the concerns, frameworks, and options put forward by Aboriginal communities and to avoid recommitting the egregious errors of past, “well-intentioned” interventions. In its factum, LEAF also clearly made the point that “for Aboriginal women in particular, the use of coercive powers against them is viewed as the next phase in government control over their mothering.”<ENIND/>71 The debate between these groups clearly draws attention to the non-unitary nature of the views about Aboriginal world view, culture, and tradition. It should surely caution (non-Aboriginal) judges from the expedient assimilation of one view over another in support of decisions framed around European legal concepts.</PARA>
<PARA>This analysis leaves us, however, with the nub of the problem: the current options and approaches in law seem unsatisfactory—fetal rights advocates are touching a nerve in calling attention to the fetus, and feminist legal theorists have little in place as an alternative response beyond reassertion of the non-personhood of a fetus. In its factum in support of intervention, the Attorney-General of Manitoba used a rather breathtaking example to advocate for a switch from fetal non-personhood to fetal personhood:</PARA>
<QUO>It is submitted that in extreme eases, the need for intervention would be obvious to all. For example, if a woman in the last week of pregnancy held a gun to her stomach and threatened to shoot, one would be hard pressed to suggest that there should be no power to intervene to protect the child, even though the mother has the right to take her own life.<ENIND/>72</QUO>
<PARA>Of course, something similar was the scenario in Drummond. In that case, however, the response to a charge of attempted murder by the mother of her fetus was that such an offence was not known in law. Nothing visible to the law had happened. Pressing the point, in the Sullivan case, in which the alleged negligence of two midwives led to the death of a full-term fetus in the birth canal, the legal response was that “no-one” had died.<ENIND/>73 This result is undeniably where the law takes us and leaves us within the current legal personhood analysis and its options. Fetal rights advocates are not the only ones ill at ease; this situation can also be troubling for those, like myself, who support non-intervention into women’s reproductive sphere.<ENIND/>74</PARA>
<PARA>Some of the argumentation and reasoning in G. (D.F.) was directed towards seeking appropriate legal responses to the scenarios that were presented. One option, of course, was to place the relationship of the pregnant woman and fetus outside of legal regulation by constructing legal exclusions premised on the pre-eminent equality and life, liberty, and security interests of pregnant women. Such an approach was favoured by McLachlin J. who affirmed the need to protect the very sphere held so lightly by her colleague Major J. In her view, “the order at issue in this trial can only be upheld by a radical extension of civil remedies into the most sacred sphere of personal liberty—the right of every person to live and move in freedom.”<ENIND/>75 In its factum, LEAF also stressed that there is no period in any woman’s life when she is outside the protection that the Canadian Charter of Rights and Freedoms guarantees.<ENIND/>76 They argued that the right to refuse medical treatment “even during pregnancy, exists for all forms of treatment,” and thus, state-sanctioned interference with women’s physical being and their authority to make prenatal caretaking decisions must necessarily be prohibited.<ENIND/>77</PARA>
<PARA>A second option suggested in G. (D.F.) is to recognize positive state obligations to provide the appropriate conditions for ideal pregnancies. What is most interesting in G. (D.F.), of course, is that Ms. G., once treatment became available, to her, remained voluntarily until her approved medical discharge in mid-August. It is tempting to recast this case to be one involving judicial intervention into inadequate and inconsistent social and health services. In this light, Ms. G. could be seen as having mobilized law as a means to finally be able to obtain treatment!<ENIND/>78 The Women’s Health Rights Coalition argued that, rather than changing or “expanding” the common law (which they argued would be wrong in principle and would send the wrong message to governments),<ENIND/>79 responsible public policy is required to attack the underlying social causes of addiction and provide innovative treatment interventions. With refreshing bluntness, they submitted that governments in Canada are avoiding their obligation to ensure social health and well-being and are failing to move quickly in establishing new, women-specific addiction treatment programs. The problem is especially acute for Aboriginal communities. The coalition continued, stating that if governments are going to ignore their social responsibilities, the Court should not try to solve the ensuing crisis by creating dubious new legal tools.<ENIND/>80</PARA>
<PARA>A third option explored in argument was implementation of an “ethic of care” or a non-intervention, drawing on insights from alternative world views or frameworks.<ENIND/>81 This idea was most clearly articulated by the Women’s Health Rights Coalition, which argued that “the health interests of mothers and children must be understood as inherently linked rather than opposed.”<ENIND/>82 They posited that a woman has a moral duty to nourish and care for her fetus but stressed that this should not be cast as a coercible legal duty.<ENIND/>83 The coalition discussed an “ethic of non-interference” as being an important and widely accepted cultural value in Aboriginal culture, promoting positive interpersonal behaviour by discouraging coercion of any kind, be it physical, verbal, or psychological and stemming from a “high degree of respect for every individual’s independence.”<ENIND/>84 While accepting that “this is a case which cries out for ‘something to be done,’” they posed a question rather than an answer: “precisely what should be done?”</PARA>
<PARA>The message I take from G. (D.F.) is that it is important—indeed pressing—to work to develop new responses, which are audible within law, to reproductive issues. To start, such responses need to accept that the fetus exists as a living being and proceed from the premise of a complex and ongoing relationship between fetus and woman that does not pit them in opposition but equally avoids creating a unitary entity based on the woman alone.<ENIND/>85 It must also respect the particular experience, needs, and capacities of women in relation to their fetuses and uphold their own bodily/relational integrity.<ENIND/>86 It is, therefore, timely to seek ways to move beyond the paradigm of personhood, individuation, and rights-based analysis in the area of women’s reproduction. This situation is inherently relational; to disconnect woman and fetus is to create, rather than to solve, problems. An ethic of care, interconnection, and responsibility provide the basis for beginning to imagine new legal frameworks. We will undoubtedly have continuing opportunities to work towards a new approach to this area. In the meantime, the decision in G. (D.F.) protects pregnant Canadian women while this work, itself, gestates.</PARA>
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<PARA>Of all the concerns young women face growing up in the Western world, their changing relationships with their bodies is one of the most challenging. Young women today receive a confusing range of messages about their bodies in Western culture, from the affirming to the derogatory. These messages can strongly affect a young woman’s developing sense of her body as well as her evolving sense of self. However, though body image is an important topic for many women exposed to or immersed in Western culture when they are growing up, all women do not develop the same body image problems. Moreover, not all women experience body issues with the same intensity, nor do they all find similar solutions to the body image problems with which they struggle.</PARA>
<PARA>What accounts for such differences among women? Recently, feminists have begun to explore variations in experiences of body among women, asking a number of compelling questions regarding why diverse populations of women relate to their bodies differently. Exploring the significance of differences in race, class, age, size, sexual orientation, and disability to women’s experiences of their bodies, they are asking how standards of beauty differ across populations of women, and how beauty practices vary from group to group. Do body image issues differ among diverse groups of women? If they do, what are the roots of these variations? How do women vary in their ability to approximate ideals of beauty and how does this affect their life aspirations and choices? And finally, in what different ways do women respond to dominant images of beauty, and why do some embrace these ideals while others reject them? . . . </PARA>
<H1>Body image:

The Intersection of Body and Culture</H1>
<PARA> . . . What are some of the messages girls receive as they make their way from childhood into adulthood? Most young women growing to maturity in our Western culture internalize destructive messages regarding their developing bodies: between 80 and 90 per cent of North American women come to dislike their bodies or some aspect of the bodies (Hutchinson, 1985); over 80 per cent of adolescent girls worry a lot about their appearance (Canadian Teachers Federation, 1990); 65 per cent of adolescent girls feel “too fat,” and close to half have tried dieting (Day, 1990); almost 40 per cent of adult Canadian women engage in yo-yo dieting (Canadian Gallop Poll, 1994); and from 15 to 20 per cent develop health-threatening eating problems (National Eating Disorder Information Centre, 1989). The current widespread preoccupation with thinness is rooted in a struggle between biology and ideals of beauty, a conflict experienced by a significant number of young women as evidence of their personal failure.</PARA>
<PARA>It is interesting that weight and eating problems are presented in the popular media as psychological disorders primarily affecting young, affluent white women . . . . </PARA>
<PARA>Researchers are finding that the “rich white girl” stereotype is false . . . . A study conducted through Essence magazine found that 65 per cent of African-American women were dieting, and that 21 per cent were engaging in bulimia as a means of weight control (Pumariega et al., 1994). A survey of young Native women found that almost half were dieting, 27 per cent reported that they induced vomiting to lose weight, and 11 per cent have used diet pills (Story et al., 1994). Weight and eating problems also cross class and income lines. Most studies have found that bulimia is more common among poor than affluent women (Gard and Freeman, 1996). Feminist researchers exploring eating problems among lesbians and women of colour are finding that a woman’s relationship with food and her body is also affected by sexism, racism, class bias, and homophobia (Hall, 1995; Thompson, 1994).

The “rich white girl” stereotype does not fit with the realities of many women who are dealing with eating and weight concerns. Moreover, weight issues are not the only body issues that girls can experience, nor are they necessarily the most salient ones. Girls are faced with the reality of having a female body, which can be experienced as pleasurable or problematic depending on the messages received from others. Weight is only one of the criteria by which girls are assessed. A girl’s hair texture and style, her breast and hip size, her eye and skin colour, and her body shape and facial features can become focuses of concern, especially when these are evaluated against white ideals of beauty (Camper, 1994; Featherston, 1994; Rooks, 1996). Furthermore, physical differences such as a scar or burn, or visible physical disabilities, become concerns for women when their looks and bodies are compared with the able-bodied beauty ideal (Driedger and D’Aubin 1992; Hahn, 1992; Ridington, 1989) . . . . </PARA>
<H1>Growing Up Female:

Lessons in Beauty and Being a Woman</H1>
<H2>Body Confidence and Mastery</H2>
<PARA>In Western culture, bodies are a primary source of identity. For example, bodies are given a gender, a race, and sometimes a disability from birth, and these labels often shape the options and life possibilities of the person in that body (Fanon, 1967; L. Davis, 1995; Butler, 1990). Though many life-shaping identities are assigned to babies from birth, most women who talk about the histories of their bodies do not recall feeling burdened by these labels in early childhood. Instead, they remember feeling a lack of body consciousness, and a lack of concern about their appearance and physical traits. Most say that as young children they acquired a sense of confidence in their bodies, whatever their body type or abilities. Tara, a young Scottish-Italian woman, remembers: “I was really active when I was young. I sort of dwindled when I got older, I never thought there wasn’t anything I could do when I was younger. I think most kids probably think that way, though. You’re indestructible. You could just do anything.” . . . </PARA>
<H2>The First Socializing Messages</H2>
<PARA>Many women learn about societal values regarding having a beautiful and able body as they begin to receive negative messages from other people. Mainly, it is peers and adults who send girls messages that their female bodies are not acceptable . . . . </PARA>
<PARA>The education and medical systems often send girls harmful messages about their bodies. One compelling message that most children learn in these systems is that fat is stigmatized (Feldman et al., 1988). As young as five, they develop extremely negative associations with the idea of obesity—for example, they learn to perceive fat people as lazy, sloppy, ugly, mean, and stupid (Staffieri, 1967) . . . . </PARA>
<PARA>Though children of both sexes internalize a prejudice against fatness, the preoccupation with appearance is socialized in girls more than in boys. For example, more girls than boys are put on diets by their parents or caretakers (Pierce and Wardle, 1993). Also, parents stress the importance of girls being beautiful and boys being strong; this teaches children of both sexes that girls’ bodies are to be worked on and made more beautiful (Freedman, 1984) . . . . </PARA>
<H2>Media Influences</H2>
<PARA>The popular media reinforce socializing messages and practices concerning weight and beauty. Children watch an average of four hours of television every day. By the time they reach high school, they have watched approximately 15,000 hours of TV and have seen 350,000 advertisements, over half of which stress the importance of being thin and beautiful (Moe, 1991). Television images affect a child’s developing sense of self: only fifteen minutes of exposure to beauty advertisements is enough to persuade girls that beauty is even more important to their popularity with boys (Freedman, 1984) . . . . </PARA>
<H2>The Body as an Instrument of Femininity</H2>
<PARA>Many women experience a period of foment in relation to their bodies, spanning from early adolescence into young adulthood. Though the development of a girl’s gender identity begins at birth, it is through adolescence that becoming feminine is “taught and enforced by complex social forces including adults, peers, and society at large through books, magazines, the media and even the responses of strangers in public” (Kaschak, 1992, 90). As French-Canadian Marie-Claire suggests, the process of learning to be a woman can be both exciting and frightful: “So, I started shaving my legs, so that was something new. And I had to start wearing deodorant, right? Not you had to, but you did, because that’s just the way that it worked, right? You had to start wearing a bra . . . . Yeah, it was kind of a mixture of excitement and sort of, ah . . . fear?” A girl learns the rules for proper behaviour and appearance from peers and adults, who often direct the regulation of a girl’s body. Some of the tasks she learns include using makeup, removing body hair, concealing odors, experimenting with clothing, styling her hair, managing her period, controlling her sexuality, watching her weight, and concealing figure “flaws” (Bartky, 1990) . . . . </PARA>
<H2>The Body as a Subject of Public Scrutiny</H2>
<PARA>During the transition from childhood to adulthood, which Western culture identifies as the time of self-experimentation and definition, young women face the greatest external challenges to their body images. For example, many find that while their bodies are changing, they are subjected to unwanted assessment and attention (Lee and Sasser-Coen, 1996) . . . . </PARA>
<PARA>Studies of female and male high school students have shown that young women are much more dissatisfied with their bodies than their male counterparts (Paxton et al., 1991). Weight and appearance become salient issues for young women, who diet more, feel more body consciousness through adolescence, and report that their appearance interferes more with social activities than it does for young men (Rodriquez-Tomé et al., 1993) . . . . </PARA>
<H2>The Body as an Object of Social Control</H2>
<PARA>Why do some young women develop more serious body dissatisfactions and weight struggles than others? Girls’ satisfaction with their bodies is related to their feelings of belonging and of being accepted by others (Paxton, 1996). The messages they receive about their developing bodies from their family, peers, communities, and the larger culture during this crucial period strongly affect how good they feel about their bodies (Striegel-Moore and Kearney-Cooke, 1994). The greater the acceptance and affirmation of a young woman’s physicality and sexuality as she moves through adolescence, the more likely she is to develop a positive sense of body. Conversely, the more actively a girl’s body is monitored and regulated by adults and peers, the greater the chance she will develop serious body image problems . . . . </PARA>
<H2>The Body as Currency</H2>
<PARA>In adolescence, a girl’s body becomes her currency, its value measured according to heterosexual standards of desirability. This means young women develop a negative or positive sense of body as a result of others’ assessments of their sexual attractiveness. Gina learned the early lesson that losing weight not only changed how people treated her but also whether they even saw her: “I tell people I was thin for ten minutes once when I was fourteen! I lost quite a bit of weight in three weeks and it was incredible the difference it made in the way that people reacted. All of a sudden those same boys that used to put me down, were clamouring for my attention . . . . It was like they had never seen me before I lost the weight.”</PARA>
<PARA>Physical traits such as body size and skin colour have a significant impact on the future socioeconomic status, subsequent educational attainment, and life chances of young women (Gortmaker et al., 1993; Russell et al., 1992). A range of stresses placed on young women—including changes in their bodies, public reaction to these changes, messages from family, peers, and culture about the importance of appearance, and assessments of girls’ attractiveness—can increase or decrease the probability that they will develop serious body image problems (Levine et al., 1994).</PARA>
<H2>The Body as a Target of Harassment</H2>
<PARA>Harassment is a common source of stress in young women’s lives, and often undermines their sense of body esteem . . . . </PARA>
<PARA>Many young women experience “body-based” harassment during adolescence. Researchers are only now exploring how this kind of abuse may relate to the development of body image and eating problems (Larkin, Rice, and Russell, 1996) . . . . </PARA>
<H2>The Impact of Violence</H2>
<PARA>Sexual violence also is implicated in the development of serious body image and eating problems. Most studies exploring the possible links between violence and eating problems have documented a significant relationship between sexual and physical assaults and the later development of serious eating issues (Rice and Langdon, 1991). This does not mean that all women with eating problems have experienced childhood sexual abuse, sexual assault, or partner abuse—only that such violence makes it more likely that women will develop eating concerns (Rice, 1996) . . . . </PARA>
<PARA>Messages from friends, lovers, peers, and adults about appearance, ability, and desirability can shape young women’s perceptions of their bodies and selves. Relationships are an extremely important influence on body image development; young women report that connections with families, peer groups, and other support systems can prevent them from, or propel them into, taking drastic action to communicate the stresses to which they are subjected. This discussion demonstrates how young women are united in the lessons they learn in growing up female, and how they typically internalize a desire to be seen as attractive and normal. That being said, bodily standards are experienced differently by women according to their race, ethnicity, and physical abilities and this causes them to experience their bodies and the ideals in very different ways.</PARA>
<H1>Lessons in Colour, Race and Ethnicity</H1>
<PARA>Much of Western feminist work on body image has focused on gender—on the ways in which growing up female places young women at risk for developing body image problems. Yet every woman born in the Western world is also given a racial identity, and the reality of growing up with such an identity shapes her body image in complicated ways. Race is believed by many people to be a biological trait, like sex. However, not all people of a racial group share the same biological traits, nor do they have chromosomes that identify them as genetic members of that group (Zack, 1997). This suggests that a person’s race is not in their genes—in other words, that race does not have a biological basis beyond superficial physical traits. Many social theorists now agree that race is nothing more than a changing range of attributes that have been labelled as racial—that race, in short, is socially created (Westley, 1997). Though race shapes many aspects of an individual’s experiences, many researchers believe it is a cultural invention that changes over time and with historical circumstances (Thompson, 1996) . . . . </PARA>
<H2>Colour Consciousness: Fair Skin versus Unfair Skin</H2>
<PARA>How do Western ideals of beauty affect the body and self-images of women of colour growing up in this culture? Western conceptions of beauty are creating a hierarchy in which women are ranked strictly according to their closeness to the ideal. This hierarchy ranks and divides women across racial groups, separating those who merit visibility and personhood from those who are condemned to invisibility and dehumanization (Derricotte, 1997) . . . . </PARA>
<PARA>Girls who grow up learning that their skin colour and physical features are unfavourably compared to those of Western beauty ideals often feel ashamed and humiliated (hooks, 1992b, 1993) . . . . </PARA>
<PARA>From their early social interactions, children internalize colourist values and learn to rank one another based on Western notions of beauty and colour (Russell et al., 1992) . . . . </PARA>
<PARA>The internalization of colourist values from childhood and experiences with racial stereotyping, isolation, and harassment, drive many women to lighten their skin colour using cosmetics, to straighten their hair with chemicals and hot irons, and sometimes even to change their facial features through cosmetic surgery. Although light skin, straight hair, and European facial features have privileged some women of colour relative to their peers, continued racism in our culture ensures that a woman’s race usually supersedes her skin colour or hair texture when it comes to determining how she is treated in white society.</PARA>
<H2>The Economic Imperative</H2>
<PARA>Women want to be beautiful, and they strive to avoid harassment and stereotyping. Economics is another important reason why women change their hair texture, hairstyle, skin colour, facial features, or eye colour. More and more studies are showing that men and women of any race who approximate Western ideals earn significantly higher wages than those who do not (Cohen et al., 1996). In white-dominated institutions or companies, conformity to the acceptable “look” may be necessary to get and keep a job (Buchanan, 1993) . . . . </PARA>
<H2>Integrationist versus Oppositional Ideals</H2>
<PARA>Beauty rituals that enable women to conform to mainstream ideals have been labelled “integrationist” beauty practices (Mama, 1995). Trying to conform to dominant ideals does not mean that a woman wants to be white (Buchanan, 1993). The emphasis on fair skin, straightened hair, or a small nose is less about Black or South Asian women wanting to be white than about them wanting to be attractive. This is especially the case “in a patriarchal world that assumes beauty to be blond and blue-eyed, and makes it imperative for women to be attractive enough to succeed with men” (Mama, 1995: 151).</PARA>
<PARA>Some women of colour feel caught between two different ideals: the dominant, white ideal, and the ideals of their culture of origin. They are being asked to look and behave in two different ways; they have been told from very early on that they have to conform to two standards of beauty . . . . </PARA>
<PARA>Some women cope with the pressures they face concerning their looks and bodies by rejecting mainstream definitions of beauty, and with them, mainstream ideas about what is sexually attractive and feminine. Thus, some women of colour have tried to conform to dominant Western ideals or to the traditional ideals of their culture of origin, and others have tried to create new “oppositional standards.” Oppositional ideals are “anti-ideals” of beauty that directly oppose dominant standards and that value the very physical traits that mainstream culture devalues. Oppositional ideals challenge the assumption that women need to conform to mainstream images; in doing so, they offer women of colour alternative notions of beauty. Maria explains how she has used her pride in her indigenous features and heritage to create her own oppositional ideal:</PARA>
<QUO>I’m a Latin American woman. I have Latin American features. I have an indigenous background, ancestry. I have some indigenous features. It makes me who I am . . . . If you look at indigenous women, they’re very strong women . . . . And I look at my own family and my own grandmother and my own mother, despite all the adversities that they’ve had to face throughout their childhood, throughout their lifespan, I look at their strengths and that’s when [I see] the strengths that I learned and I take my strengths and try to blossom them . . . . I would say yes it is important, my appearance to my identity.</QUO>
<PARA>As Maria suggests, oppositional ideals are a source of strength and inspiration for many women. But attempts to conform to oppositional ideals can generate their own problems, especially if the opposing ideal replaces one standard of beauty with another one which is equally narrow (Mama, 1995) . . . . </PARA>
<H1>Resistance and Resolution</H1>
<PARA>Many young and adult women find body and self-confidence through a wide range of strategies for resisting dominant beauty ideals. The term resistance is an ambiguous one, “meaning diverse things, translating into different practices and strategies that must be assessed and developed each in its sociohistorical situation” (de Lauretis, 1986: 3). Resistance can be lived privately or practised publicly; it can be open and confrontational or quietly subversive; it can be humourous and playful or serious and painful; it can be individually motivated or socially organized in group action. The following are some of the resistance strategies that women have used to counter cultural ideals of the body.</PARA>
<H2>Making Connections</H2>
<PARA>For many women, overcoming struggles with body image involves making connections with people who give them positive messages about themselves and severing relationships with people who are destructive to them . . . . </PARA>
<H2>Talking Back</H2>
<PARA>Another strategy that some women have used is “talking back” to authority as a way of re-asserting their human dignity. This can be empowering, but it can also be difficult, especially if a woman is criticized or punished for speaking up . . . . </PARA>
<H2>Rebelling Through the Body</H2>
<PARA>Most women learn to regulate their bodies mainly through messages from families, peers, and systems, all of which monitor their appearance, body functioning, and sexual behaviour. Rebellion against social pressures can take the form of smoking, drinking, tattooing, and piercing. It can also involve making radical changes to appearance and defying family, peer, or cultural sexual norms. Jan explains: “[Taking risks] meant like going to my friend’s mom’s and smoking cigarettes and drinking. That’s not such a big risk but coming from my family, it was, where that’s just not something that you do and get caught. And boys, too. Boys, I remember.”</PARA>
<PARA>Angela, a young Australian and Vietnamese woman, described how she rebelled by defying her culture’s gender norms: “I had to become a bad girl. I was always devious in my own mind, but I smoked, I joined a gang, and we ganged up on people. We stole. I developed the same kind of attitude—kind of ‘fuck the world I am going to do what I want’ attitude.” Instead of defying gender norms, Natasha, an Indo-Canadian woman, rebelled against the cultural markers of biological femaleness:</PARA>
<QUO>If my sister or my mom asked me, “Oh, are you on the rag? Do you have your period now?” I would say “No” when I really was. Why? Because I don’t want it to be talked about. I don’t want things that make me so much a woman to be talked about, to be pulled out and distinguished. I think it’s resistance. I don’t want to be seen as a woman . . . . I used to wear sports bras for a long time because I didn’t want it so defined. Why should I wear underwire when the sports bras are more comfortable? . . . I think I always maybe wanted to be a guy. Maybe that’s why. Because I think I would always want to play with them at school and I would always resist being a woman. I think they got away with a lot. I used to find it unfair. I still find it unfair.</QUO>
<PARA>Kathryn describes making a conscious decision to reject mainstream beauty ideals: “One day I had hair that was longer than yours and straightened. I went to the hairdresser’s and she cut it all off to one inch. The hairdresser called my mother and said, ‘You know what I’m doing? She wants all of her hair cut off.’ That was when the black movement was very big, and I wanted all my hair cut off.” Like Kathryn, many women interviewed describe feeling liberated after they defied dominant ideals and began experimenting with oppositional ones . . . . </PARA>
<H2>Questioning Cultural Ideals</H2>
<PARA>The examples I have provided so far have focused on the resistance strategies that are used by the individual to defuse the impact of body ideals or increase their personal agency. Some of the women interviewed have demonstrated their opposition to social values regarding beauty by posing insightful questions concerning the social and cultural roots of their experiences. Feminists have long argued that consciousness raising—reading, speaking, and listening to one another—is the best way women have of understanding the female self in society (de Lauretis, 1986). Through CR, women actively challenge taboos regarding female sexual pleasure and female beauty, and develop their own analyses of how their bodies have been manipulated in the culture. Kasha, a woman with Eastern European roots, remarks:</PARA>
<QUO>Men are allowed to keep their sexuality, whether they’re balding or fat. But as soon as a woman breaks out of a mold of what her society considers attractive, that’s it . . . . I guess I am looking for an answer. Why? Why can’t we look at women who are larger sexually, why is it comical? . . . Is society afraid of sexuality? Is that something people are afraid of? What does it represent that’s so horrible and comical? I think people find it comical because they are afraid somehow. This is too big a woman, who’s taking up too much space, who’s too sexual. So in a way it must represent power and that’s why it’s being crushed.</QUO>
<H2>Organizing for Change</H2>
<PARA>There is no question that social change movements have contributed to the worldviews of many women and have influenced their attitudes and decisions regarding their bodies. The impact of social movements is evident in women’s insights into how culture has shaped their experiences of their bodies: these insights would have been impossible before the feminist, black, and disability rights movements. Women not only identify the roots of problems and ways of improving their own body and self images, but also suggest concrete strategies for social change. Some young women have organized events in their high schools. Others have started groups in their universities and colleges . . . . </PARA>
<PARA>As women pass through adolescence and move into adulthood, many of them work to resolve their body struggles. They often go through a process of working out problems concerning their feelings about their bodies and their identities. This is a time when they confront confusion about being a woman, being fat, being dark, being disabled, or being biracial; a time when they negotiate their own self-definitions. This negotiation often takes place within a woman’s family, friendship circles, networks, and cultural context(s). This does not mean that she internalizes the values of her parents or of the mainstream culture; it is more about her developing a positive sense of her body and self out of many conflicting forces. The solutions a woman finds inevitably evolve and change as she becomes pregnant, gains weight, and ages. She must confront and respond to changing messages concerning her body and being throughout her life.</PARA>
<H1>Conclusion</H1>
<PARA> . . . [In this study,] the women suggest that greater body acceptance is won through the use of shifting strategies, which depend on what avenues for self-assertion are possible in the moment. Solutions to the problem of standards of beauty are always partial. Depending on the social context, women sometimes reinforce one body norm while challenging another. They also employ many different strategies to resist ideals and define themselves, which indicates that freedom exists in the possibility of using many different strategies and practices.</PARA>
<PARA>Solutions to the problem of the ideal are as varied as the women who seek them. It is important that we respect and support each woman’s responses to this problem, whether or not we agree with those solutions. I offer no final judgments about beauty practices because their implications vary so widely. The only feminist responses I can advocate are these: helping women define and expand options for ways of being in their bodies and their worlds; helping them work through the political, ethical, and health-related dilemmas associated with their practices; and helping them choose their most empowering option, given their historical, cultural, personal, and bodily realities. The varied experiences of the women I have quoted in this chapter suggest that we must continue to create alternative images of beauty and a broader range of options for all of us, so as to provide every woman with expanded definitions of beauty and womanhood.</PARA>
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<READ><TTL>The Flight from the Rejected Body</TTL>
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<PARA>In the commercial-media-soaked societies of North America, the body is idealized and objectified to a high degree; these cultural practices foster demands to control our bodies and to attempt to perfect them, which in turn create rejection, shame, and fear in relation to both failures to control the body and deviations from body ideals. Implied in any idealization of the body is the rejection of some kinds of bodies or some aspects of bodily life. I use the terms “rejected body” and “negative body” to refer to those aspects of bodily life (such as illness, disability, weakness, and dying), bodily appearance (usually deviations from the cultural ideals of the body), and bodily experience (including most forms of bodily suffering) that are feared, ignored, despised, and/or rejected in a society and its culture . . . . </PARA>
<PARA>Our real human bodies are exceedingly diverse—in size, shape, colour, texture, structure, function, range and habits of movement, and development—and they are constantly changing. Yet many cultures, especially modern commercial cultures, do not seem to absorb or reflect these simple facts. Instead, they idealize the human body; the ideals change from time to time, but there always seem to be ideals. Body ideals include not only ideals of appearance, which are particularly influential for women . . . but also ideals of strength, energy, movement, function, and proper control; the latter are unnoticed assumptions for most people who can meet them, but they leap to the foreground for those who are sick or disabled. In Canada and the United States, we are bombarded everywhere with images of these ideals, demands for them, and offers of products and services to help us achieve them.</PARA>
<PARA>Clearly idealization of the body is related in complex ways to the economic processes of a consumer society. Idealization now generates tremendous profits, and the quest for profit demands that people be reminded constantly of existing body ideals and presented regularly with new ideals. Moreover, never before in history have images of real people who meet the latest cultural ideals of beauty, health, and physical performance been so often presented to so many people. Now it is possible for the images of a few people to drive out the reality of most people we actually encounter. (For example, I find that few people realize that the average North American woman is much fatter than the average woman we see on television.) This tends to conflate body ideals with our concept of what is physically “normal,” increasing the number of people whose bodies are regarded by themselves and others as abnormal and socially unacceptable.</PARA>
<PARA>. . . [O]ther factors, such as the cultural splitting of mind from body and derogation of the body, strong cultural emphasis on physical appearance, medical ways of seeing and treating the body, sexual exploitation, pressures to perform, and some forms of competition. To objectify another person’s body is to ignore (at least temporarily) the consciousness that is embodied there and to fail to concern oneself with her/his subjective bodily experience. Objectifying one’s own body is more complex; one must, in a sense, split one’s consciousness from it and ignore one’s inner subjective experience of it in order to regard or treat it as another person might. Widely accepted current forms of objectifying one’s own body include treating it primarily as an instrument for accomplishing one’s goals, regarding it as a physical object to be viewed, used, and manipulated, and treating it as a material possession to be maintained, exploited, and traded . . . . They all assume and require considerable control of the body in order to maintain its suitability as an object of that type. Observing and participating in constant cultural objectification of other people’s bodies encourages us to objectify our own. Some objectification of one’s own body is probably inevitable, and not always harmful, but if it becomes the primary mode of experiencing one’s body, it is a source of profound alienation from feeling, from nature, from the unconscious, from every aspect of oneself and others that resists control.</PARA>
<H1>The Disciplines of Normality</H1>
<PARA>Feminist analyses of the cultural treatment of women’s bodies have shaped a great deal of my thinking, and Sandra Lee Bartky has done more than anyone to illuminate for me the social construction of femininity through idealization, objectification, and demands for control of the female body. Expanding upon Michel Foucault’s account of the disciplinary practices that produce the “docile bodies” required by modern social institutions . . . she has provided a detailed examination of “those disciplinary practices that produce a body which in gesture and appearance is recognizably feminine,” including “those that aim to produce a body of a certain size and general configuration; those that bring forth from this body a specific repertoire of gestures, postures, and movements; and those directed toward the display of this body as an ornamented surface” . . . . Moreover, she has argued that because these disciplinary practices, which include (among other things) dieting, exercise, control of facial expression and careful constraint of movements, removal of body hair, application of skin-care preparations, hairdressing, and the “correct” application of cosmetics, are not forced upon women by anyone in particular (indeed, they are often self-imposed, although there are also severe external sanctions), they appear to be natural or voluntary while they wield tremendous power in women’s lives:</PARA>
<QUO>[T]he disciplinary power that is increasingly charged with the production of a properly embodied femininity is dispersed and anonymous; there are no individuals formally empowered to wield it; it is . . . invested in everyone and in no one in particular. This disciplinary power is peculiarly modern: It does not rely upon violent or public sanctions, nor does it seek to restrain the freedom of the female body to move from place to place. For all that, its invasion of the body is well-nigh total: The female body enters “a machinery of power that explores it, breaks it down and rearranges it.” The disciplinary techniques through which the “docile bodies” of women are constructed aim at a regulation which is perpetual and exhaustive—a regulation of the body’s size and contours, its appetite, posture, gestures, and general comportment in space and the appearance of each of its visible parts . . . . </QUO>
<PARA>I believe that there are also disciplinary practices of physical normality that are in many ways analogous to the disciplinary practices of femininity Bartky describes. Unlike the disciplines of the body described by Foucault, which are specifically linked to participation in certain modern social institutions, such as armies, schools, hospitals, and prisons, but like Bartky’s disciplines of femininity, the disciplines of normality are “institutionally unbound” . . . internalized by most of us, and socially pervasive. Like the disciplines of femininity, they require us to meet physical standards, to objectify our bodies, and to control them.</PARA>
<PARA>The disciplines of normality are preconditions of participation in every aspect of social life, yet they are unnoticed by most adults who can conform to them without conscious effort. Children are very aware of the requirements of normality; among children, conformity to standards of normality in body size, carriage, movement, gesture, speech, emotional expression, appearance, scent, ways of eating, and especially control of bodily functions such as salivation, passing gas, urination, and defecation, are enforced by teasing, taunting, and the threat of social ostracism, beginning at an early age. (When I was a child in New York City public schools, peeing in your pants in school or on the playground was one of the most shameful things that could happen to you; nothing you might do deliberately, no matter how morally rotten, could compare in shamefulness.) Those of us who can learn to be or seem “normal” do so, and those of us who cannot meet the standards of normality usually achieve the closest approximation we can manage.</PARA>
<PARA>The disciplines of normality, like those of femininity, are not only enforced by others but internalized. For many of us, our proximity to the standards of normality is an important aspect of our identity and our sense of social acceptability, an aspect of our self-respect. We are unlikely to notice this until our ability to meet the standards is threatened in some way. An injury or a prolonged illness often draws the attention of non-disabled people to this previously unnoticed facet of their self-images. For people who already have disabilities, the prospect of more disability can have the same effect. Shame and self-hatred when we cannot measure up to the standards of normality are indications that they are enforced by a powerful internalized disciplinarian.</PARA>
<PARA>People who do not appear or act physically “normal” draw attention to the disciplines of normality, just as women who do not practice the disciplines of femininity make them more apparent. In both cases, there are rules at work, but most of us are trying to ignore the existence of the rules, trying to pretend that things are “naturally” and effortlessly the way they seem, not socially enforced. (Consider how rarely anyone admits in public that s/he is depressed, having intestinal cramps, or even just desperate for a toilet, compared to how often you feel that way. Stating such a thing would be at least as embarrassing as a woman’s remarking in public that she did not have time to shave her legs.) Moreover, since almost everyone tries to appear as “normal” as possible, those who appear clearly “abnormal” according to their society’s standards are constant reminders to those who are currently measuring up that they might slip outside the standards. In this aspect, people with disabilities arouse fear. But they are also reassuring, in that encountering them can make “normals” feel more “normal” by comparison (which in turn may arouse guilt). These reactions are completely understandable, given the disciplines of normality, and they all contribute to the “Otherness” of people with disabilities.</PARA>
<PARA>It is not easy to distinguish standards of physical normality from ideals of health, appearance, and performance, just as it is not easy to distinguish between feminine body ideals and minimal standards of femininity. One would expect the range of social normality (not medical “normality,” which is different) to be considerably broader than the physical ideals of a culture, because otherwise very few people would be considered normal. Nevertheless, in practice, the two are linked. When the ideals of physical health, appearance, and performance become more difficult to meet, the social standards of normality follow suit, threatening more of us with the possibility of falling below the minimum required for self-esteem and social acceptability. Moreover, for many people, falling within the “normal” range is not enough, especially when they are constantly pressured and encouraged to try to meet the ideal. By pursuing the cultural ideal, people can raise the standards of normality.</PARA>
<PARA>Kathryn Pauly Morgan discusses this phenomenon in relation to plastic surgery for women:</PARA>
<QUO>In the technical and popular literature on cosmetic surgery, what have previously been described as normal variations of female body shapes or described in the relatively innocuous language of “problem areas,” are increasingly described as “deformities,” “ugly protrusions,” “inadequate breasts,” and “unsightly concentrations of fat cells”—a litany of descriptions designed to intensify feelings of disgust, shame, and relief at the possibility of recourse for these “deformities.” Cosmetic surgery promises virtually all women the creation of beautiful, youthful-appearing bodies. As a consequence, more and more women will be labelled “ugly” and “old” in relation to this more select population of surgically created beautiful faces and bodies . . . . I suspect that the naturally “given,” so to speak, will increasingly come to be seen as the technologically “primitive”; the “ordinary” will come to be perceived and evaluated as the “ugly” . . . . </QUO>
<PARA>Other ideals can sneak up on us, becoming standards of normality because they enter into a society’s competitive structure. For example, when the pace of life increases, stamina becomes more important to participation in every aspect of society, and what was once regarded as an ideal level of energy gradually comes to be regarded as normal. Everyone who cannot keep up is urged to take steps (or medications) to increase their energy, and bodies that were once considered normal are pathologized. In my society, I have noticed that it has become increasingly unacceptable to “slow down” as one ages, when not long ago it was expected.</PARA>
<PARA>Bartky argues that the disciplinary practices of femininity “must he understood as aspects of a far larger discipline, an oppressive and inegalitarian system of sexual subordination. This system aims at turning women into the docile and compliant companions of men just as surely the army aims to turn its raw recruits into soldiers” . . . . Here I think there are disanalogies between the disciplines of femininity and those of normality. Although the standards of normality are certainly aspects of the subordination of people with disabilities, and although the disciplines of normality do generate profits in a consumer society (much advertising offers products to help us hide or correct our physical “abnormalities,” such as “excess” fat, lack of teeth, lack of hair, flabby muscles, and weak bladders), and therefore serve some people’s direct interests, they also weigh heavily upon all people without disabilities. Under the disciplines of femininity, women must fear becoming less feminine, but men need not fear becoming women of any kind. Under the disciplines of normality, everyone must fear becoming a member of the subordinated group; everyone who does not die suddenly will become a member of the subordinated group. Who does not suffer from these standards?</PARA>
<PARA>Some people can have the temporary self-acceptance that comes from believing that their bodies are “close enough” to current body ideals, but this gives them an investment in the ideals and draws them into the endless task of reconciling reality with them. Most people learn to identify with their own strengths (by cultural standards) and to hate, fear, and neglect their own weaknesses. Everyone is subjected to cultural pressure to deny bodily weaknesses, to dread old age, to feel ashamed of and responsible for their distance from the ideals, and to objectify their own bodies at the expense of subjective bodily awareness. These pressures foster a desire to gain/maintain control of our bodies; conversely, the myth that we can control our bodies encourages us to strive to meet body ideals.</PARA>
<PARA>Most people with disabilities cannot even attempt to make their bodies fit the physical ideals of their culture. They may wish for bodies they cannot have, with frustration, shame, and sometimes self-hatred; they may reject the physical ideals as narrow, unimaginative, and/or oppressive; or, like myself, they may fluctuate irrationally between these points of view. In any case, they must struggle harder than non-disabled people for a self-image that is both realistic and positive, and this is made more difficult by other people’s reactions to them. In a society that idealizes the body, people who cannot come close enough to the ideals, and those whose bodies are out of control, become devalued people because of their devalued bodies . . . . Moreover, they are constant reminders to the temporarily “normal” of the rejected body—of what the “normal” are trying to avoid, forget, and ignore . . . . </PARA>
<PARA>Of course, it is not just from fear of being or becoming abnormal that the rejected body is shunned; it is also shunned from fear of pain, illness, limitation, suffering, and dying. Yet the cultural banishment of the rejected body contributes to fear of those experiences by fostering ignorance of them. Even though everyone has or will have experiences of the negative body, if the cultural concept of the “normal” body is a young, healthy, energetic, pain-free body with all parts present and a maximum range of graceful movement, then experiences of the negative body need not be confronted and understood. They belong to those with disabilities and illnesses, who are marginalized, not “ordinary” people, not “us.”</PARA>
<PARA>People with disabilities and illnesses learn that most people do not want to know about the suffering they experience because of their bodies. Curiosity about medical diagnoses, physical appearance, and the sexual and other intimate aspects of disability is common; interest in the subjective experience is rare . . . . This also is understandable. If we tell people about our pain, for example, we remind them of the existence of pain, the imperfection and fragility of the body, the possibility of their own pain, the inevitability of it. The less willing they are to accept all these, the less they will want to know. If they cannot avoid confronting pain in our presence, they can avoid us. They may even blame us for being in pain. They may tell themselves that we could have avoided it, in order to believe that they can avoid it. They may want to believe they are not like us, not vulnerable to this; if so, they will cling to our differences, and we will become “the Others.” Our shared culture offers this solution and makes the distance between our experiences difficult to bridge. It is not surprising that many people who can, hide their disabilities from everyone but their closest friends.</PARA>
<PARA>Are there sources of resistance to the disciplines of normality, analogous to the oppositional discourses and practices (many of them feminist) that Bartky identifies as emerging forms of resistance to the disciplines of femininity? Certainly I see disabled people’s re-valuing of their own bodies and ways of living, and the forms of culture that are emerging from disability pride, as oppositional discourses and practices. They do weaken the internal hold of the disciplines of normality over those of us who have disabilities. But do they undermine commitment to those disciplines and fear of abnormality in those who meet the social standards of normality or do they only, at best, change some attitudes toward “the Others”? I do not think we can answer that question yet. There has been only a small, recent increase in the general presentation of disability culture, and there is still a flood of cultural idealizations of the body.</PARA>
<H1>Feminist Idealizations of the Body</H1>
<PARA>Feminists have always criticized the idealization and objectification of women’s bodies, recognizing them as sources of exploitation and alienation. They have particularly focussed on ideals of appearance, grooming, and bodily comportment for women, and on sexual and medical objectifications of women’s bodies. Yet feminist movements have expressed their own body ideals, often insisting on women’s strength and overlooking the fact that many women’s bodies are not strong. We have celebrated those aspects of women’s bodily experience that are sources of pleasure, satisfaction, and feelings of connection, but we have underestimated the bodily frustration and suffering that social justice cannot prevent or relieve. Feminists have also criticized and worked to undo men’s control of women’s bodies, without undermining the myth that women can control our own bodies. In one of the most influential feminist books that discussed bodily life, Of Woman Born, Adrienne Rich wrote: “In order to live a fully human life we require not only control of our bodies (though control is a prerequisite); we must touch the unity and resonance of our physicality, our bond with the natural order, the corporeal ground of our intelligence” . . . . </PARA>
<PARA>Until feminists criticize our own body ideals and confront the weak, suffering, and uncontrollable body in our theorizing and practice, women with disabilities and illnesses are likely to feel that we are embarrassments to feminism. In a 1992 article in Ms., Canadian feminist filmmaker Bonnie Klein described her experience at a feminist film festival—the first she had attended since being disabled by a stroke.</PARA>
<QUO><PARA>The women who had organized the festival—also Canadian filmmakers—had promised to “accommodate” me, but they make no provision for my needs. I am expected to fit in and keep up. They schedule my films late at night when I am too tired; they do not include me in panel discussions or press conferences; they arrange social events in inaccessible places. I miss the informal personal exchanges catalyzed by the shared film experience.</PARA>
<PARA>I can no longer move in what had been my world. I feel I have been used for my films, but neglected and made invisible as a person. I feel as if my colleagues are ashamed of me because I am no longer the image of strength, competence, and independence that feminists, including myself, are so eager to project. There is clearly a conflict between feminism’s rhetoric of inclusion and failure to include disability. My journals reveal that this is the only moment in which I think of suicide . . . . </PARA></QUO>
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<PARA>I started dieting at age twelve. From then on, my childhood memories are tinted by the subtle awareness of the many inadequacies of my less-than-ideal female body. I remember kneeling at the toilet, two fingers stuck down my throat, desperately attempting to purge myself from the guilt of a piece of chocolate cake. I remember my sister teaching me how to apply thinning cream—and developing an incredibly itchy rash thereafter. I remember dying my hair in the company of my mother. I remember only allowing myself to eat one apple per day. I remember spending entire afternoons with my best friend, fixing each other’s hair. I remember tearing off the pages of women’s magazines that offered an incredible variety of beauty tips, which would require entire days to perform adequately. In a word, I remember being socialized into dominant ideals of femininity.</PARA>
<PARA>These memories are both painful and precious. Precious because they represent moments of bonding with my female friends and family members. Indeed, I have found that in many situations beauty rituals can be a means of connecting with other women, even across the significant differences of race, class, culture or age. Painful, because for me these memories represent the beginning of a conscious awareness of the fact that my female body was not only a source of pleasure, but also a source of social control, discrimination and, ultimately, oppression. Numerous feminists suffer from a similar ambiguity. As both victims and critics of dominant representations of femininity, feminist scholars have developed a political understanding of the female body that recognizes it as a crucial site on which culture and ideology are inscribed, as well as a site of struggle against dominant ideology.</PARA>
<PARA>In this chapter, feminist interpretations are used to investigate the significance of cultural constructions of the female body and how such constructions can evolve according to the dominant ideology of a specific historical moment. Current conceptions of the female body as controllable through the use of science and technology are far from neutral, and it is important that we, as feminist scholars and activists, continue to develop a critical understanding of the dominant cultural constructions of the female body, including those promoted in popular cultural texts . . . . </PARA>
<H1>New and Improved Bodies</H1>
<PARA>In a culture in which organ transplants, life-extension machinery, microsurgery and artificial organs are common place, a new ideal of human freedom from bodily determination has evolved. Susan Bordo links this evolution to the development of postmodern conditions, the progress of consumer capitalism, and the proliferation of products and images that are offered to viewers as an array of subjectivities from which each individual is free to choose. Characterized by the rejection of the belief in all-encompassing forces (God the watchmaker) in favour of an understanding of power as increasingly fragmented and dislocated, postmodern ideology constructs the body as under human control. Even nature can be subjected to human will through increasingly sophisticated manipulations. The body itself becomes a crucial site for experimentation either with or against the laws of nature. Supporting Bordo’s assertion, Anne Balsamo observes that the female body has become a site for technological intervention, as exemplified by the proliferation of cosmetic surgical techniques.<ENIND/>1 Today the body is conceived as the raw material on which doctors intervene.</PARA>
<PARA>Indeed we are increasingly assured that we can escape the natural processes of the body, particularly those of the burdensome female body with its hormone changes, disturbing bulges and unusual organs. Processes such as aging, reproduction, fat accumulation and even death are presented to us in newspapers and magazines as challenges, frontiers to be conquered, rather than natural parts of life . . . . </PARA>
<PARA>In popular culture current representations of the female body certainly follow this dominant ideal. As might be expected, since media sources are foundations where cultural ideals are constructed and perpetuated, media ideals of femininity have undergone an evolution similar to those of society at large. Models have become increasingly thin, and through advertising, we are now offered a variety of solutions to escape the tyranny of our bodies. Advertising has learned to create a wider range of identities, which women are told they can choose from and achieve through consumption (generally of beauty products). The use of such products may even grant women a level of respectability and recognition they may never have otherwise achieved . . . . </PARA>
<PARA> . . . [M]edia representations of the ideal female body are facilitated by fairly recent technological developments. The production process of feminine representations ha[s] been freed from all biological constraints. While image manipulation, such as airbrushing, has long been possible, the capacity for manipulation afforded by new imaging technology has incredible new proportions. With the stroke of a few keys, digital editing allows magazine editors to correct the too-hairy lip, the too-large breast, the too-slender shoulders, the too-large feet, the too-great or too-slight stature. It allowed film editors to give leading American actor Julia Roberts—deemed too fat—a new body in the movie Pretty Woman.<ENIND/>2 Even Kate Moss, Calvin Klein’s ultra-thin supermodel, could lose twenty pounds on the computer screen—a clear example of digital imagery moving beyond biological feasibility. Today’s supermodels have evolved into cultural icons that bear no relation to real women.</PARA>
<PARA>But technology is nevertheless offered as the “real life” solution for women to reach this unrealistic, or unreal, ideal. Advertising offers women a postmodern body on a silver platter. Often using quasi-feminist terminology of women’s rights (to a thin, toned body), liberation (from unwanted hair) and freedom of choice (of deodorant), ads for breath fresheners, hair removal devices, liquid diets, cosmetics and plastic surgery services assure women that consumption can free them from the trappings of the body. Technological intervention is often presented as acceptable, or even desirable, in popular cultural texts . . . . </PARA>
<PARA>Even the most troublesome markers of ethnicity or race can be remedied with the simplest technological intervention. Where modernity tied the body to the exercising machine, the new ideal comes up with instant solutions. Telling women they can have it all—a high paying job, a family and freedom from embarrassing body odours—advertising constructs multiple identities for women to consume, regardless of the shape, size or colour of the body they happen to be in. Defying the very materiality of the body, this new imagery renders bodies irrelevant, at least on paper.</PARA>
<H1>How Irrelevant Are Bodies?</H1>
<PARA>Often argued by postmodernist scholars to be divested of political significance, advertising imagery is sometimes presented as a playful fantasy for viewers’ enjoyment—a fantasy that everyone can use in empowering ways, Advertising, however, may not be as neutral and playful as this argument proposes. A sense of freedom of choice is part of the basic ideology of advertising.<ENIND/>3 By constituting viewers as actors and creators of meaning rather than passive receivers, advertising effectively hides the dominant ideology it promotes, becoming more effective in the process. Freedom, independence, pleasure, are reduced to matters of style and consumption, and the choice of advertising is largely illusory . . . . </PARA>
<PARA>While the role assigned to technology is often that of transcendence, transformation and control, the technologized object—the raw material—is constructed as inferior or primitive.<ENIND/>4 For instance, Martin argues that doctors conceptualize the female body as a less than satisfactory incubator compared to more technologically mediated reproductive methods. She notes that cesarean sections are often considered superior to vaginal births, which are deemed too stressful for the baby. Moreover, technological intervention on the female body can be justified by the successful production of a healthy child. Women’s anger at being forced to undergo a C-section is easily dismissed as irrational if the procedure results in the successful production of a baby in good health.<ENIND/>5 Similarly, female bodies undergoing cosmetic surgery are described by plastic surgeons as the raw material from which doctors create beauty. In Backlash, one surgeon told Susan Faludi, “It’s very individual. We are sculptors.”<ENIND/>6 Again, favouring the skills of the technician or even the artist, the cosmetic surgeon’s eye redefines the female body as an object for technological reconstruction.</PARA>
<PARA>Such a construction contributes to an ideology—clearly present in the language used by plastic surgeons—of the female body as inherently flawed and pathological . . . . Not all bodies, however, are equally affected by such deformities. The deviant female body naturally requires more attention than the more perfect (white) male body. There has not been any controversy over men’s right to access potentially dangerous penile enlargement surgery.</PARA>
<H1>The “Perfect” Female Body</H1>
<PARA>This construction of the female body as flawed, promoted by plastic surgeons and perpetuated in the media, becomes even more disturbing when taking into account what kinds of female bodies are constructed as particularly in need of remedy. On top of the list of candidates for technological correction are too-long Jewish noses, too-flat African-American ones, “Oriental” eyelids<ENIND/>7 and, of course, any sign of aging. Technology is offered as a solution to those unfortunate characteristics that pull women away from the young, white middle-class ideal. Plastic surgeons recognize that bone structure is different in all racial identities, but they nevertheless evaluate ideal proportions through the measurement of Caucasian faces, promoting one standard based on a Caucasian ideal . . . . </PARA>
<PARA>But the discourse of cosmetic surgery is not the only cultural text that constructs ethnicity and race as abnormalities. Numerous feminists have noted that the western cultural construction of female beauty promoted in the media is largely based on a white, middle-class ideal. As Kobena Mercer reminds us, “an aesthetic dimension, concerning blackness as the absolute negation or annulment of ‘beauty,’ has always intertwined with the rationalization of racist sentiment.”<ENIND/>8 . . . . </PARA>
<PARA>The current ideal of bodily escape has particularly disturbing implications for those whose bodies are most specifically targeted as deviant—those whose bodies are not white enough, not young enough, not middle-class enough, not thin enough, not abled enough. Furthermore, technological intervention on the numerous “deformities” of race, ethnicity, age or excessive flesh, might also become increasingly difficult to reject . . . . </PARA>
<PARA>Fat bodies clearly challenge the ideal of bodily escape. They are blatantly sexual, unapologetically physical, primitive, uncultured, out of control. Consequently, fat bodies are under the most pressure to submit to technological reconstruction. Those who remain fat, or even wiggly, in spite of exercising machines, diet pills, weight loss programs and liposuction are deemed lacking in moral character . . . . The fat female body in particular raises the specter of an insatiable appetite both sexual and otherwise. In her essay on hunger as ideology, Bordo links the control of women’s food intake to the control of female sexuality. Indeed, sexual metaphors permeate advertisements for food. But while men are encouraged to un-self-consciously dig in, “their total lack of control portrayed as appropriate, even adorable,”<ENIND/>9 women are held to a more contained standard. They can only indulge in low-calorie meals, fat-free desserts or Weight Watchers’ dinners. Women who exhibit the most control over their bodies, such as anorectics, receive the most praise from society. In fact, food advertisements targeted at women often exploit the characteristic thought processes of eating disorders, including constant thinking about food, or binging and purging. Women judged to exercise too little control receive only contempt, especially from the media.</PARA>
<PARA>Of course, in contrast to the dominant stereotype of fat people as lazy and not wanting to “help themselves,” those whose bodies do not fit the cultural norm might actually be spending the most time and effort attempting to control their “unruly” bodies through constant dieting, chemical intake or liposuction—the dangerous procedure through which fat is scraped and sucked out of “problem areas.”<ENIND/>10 Recognizing this fact, however, would entail admitting the failure of science and technology to fix the abnormality of excess flesh, or admitting that excess flesh is not abnormal at all. In their unabashed physicality, fat bodies remind us too clearly that the current ideal of bodily escape is but a fantasy.</PARA>
<H1>Bodies that React</H1>
<PARA>Unfortunately, imagery of the body does not stop at the level of the text. In our critiques of cultural constructions of femininity and physical attractiveness, we must keep in mind that we are talking about actual material female bodies and not just theoretical constructs. “Cosmetic surgery is not simply a discursive site for the ‘construction of images of women,’ but a material site at which the physical female body is surgically dissected, stretched, carved, and reconstructed according to cultural and eminently ideological standards of physical appearance.”<ENIND/>11 The distinction between imagery and actual female flesh cannot always be ignored . . . . </PARA>
<H1>On Reclaiming the Body</H1>
<PARA>I do not mean to imply in this essay that women who attempt to conform to the cultural ideal of femininity are passive dopes of dominant ideology. Importantly, in the patriarchal environment in which we evolve, the pain and effort required to fit the ideal might be worth a try . . . . </PARA>
<PARA>. . . [W]hile body piercing or tattooing have sometimes been characterized as forms of self-mutilation by feminist scholars,<ENIND/>12 they can also be interpreted as forms of resistance to dominant ideals of femininity. In the small town where I currently live this fact was illustrated by teenagers’ vehement protest of a law that would have required parental consent for body piercing for youth under the age of eighteen. Young protesters argued that body piercing was only meaningful as an act of rebellion against parental supervision. While body piercing as oppositional may be somewhat questionable, these teenagers already understood that their bodies were a significant site of struggle against the dominant ideology of their culture. The law was repealed.</PARA>
<PARA>Finally, experiences grounded in the female body, including the particular pressures it is subjected to, are also a possible site for connections. My “beauty memories” described at the beginning of this essay are a painful reminder of how disconnected I felt from my own body growing up in a culture particularly obsessed with appearance. And they are also a source of pleasure at the feelings of closeness I experienced in those moments when I shared beauty secrets with other women. I agree with Elspeth Probyn that it can be liberating to be able to play with fashion without being accused of false consciousness. However, I also agree with her when she notes that “we need to question how far playing with style can go before it becomes yet another way of conforming to the dominant ideology of women as objects.”<ENIND/>13</PARA>
<PARA>In order to put our bodies to work against the dominant ideology, we need to find ways of reappropriating dominant constructions of the body so that we can define our bodies in our own terms and create more positive imagery and metaphors. For instance, using late-twentieth-century capitalist ideology, the female body and its monthly cycles could be interpreted as flexibly adjusting to changing conditions in the environment in which it evolves.<ENIND/>14 We must learn to reclaim the female body as a site of political struggle on which feminist claims can be voiced, as a site of “action through transformation, appropriation, parody, and protest.”<ENIND/>15 We must also learn to use our bodily instincts and experiences to develop a critical understanding of our own selves and of each other. Female bodies are not simply passive targets of technological reconstruction, or sites for playful experimentation. They are also a potentially powerful source for our developing theories to counteract hegemonic control of women’s bodies.</PARA>
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